ALASKA WORKERS’ COMPENSATION BOARD

P.O. Box 25512 Juneau, Alaska 99802‑5512

LARRY T. JARRARD,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 8904107



)
AWCB Decision No. 90-0299


v.
)



)
Filed with AWCB Anchorage

NANA REGIONAL CORP./
)
December 14, 1990

PURCELL SECURITY,
)



)


Employer,
)



)


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


Defendants,
)



)


The parties stipulated that we could hear and decide this claim based on the evidence in the record and the parties' written arguments.  The record was complete on November 29, 1990, and the issue ready for hearing on December 11, 1990, when we first met thereafter.  Employee is represented by attorney Joseph Kalamarides.  Defendants are represented by attorney Elise Rose.

ISSUE

Under AS 23.30.190(c), should employee's permanent partial impairment benefits be reduced because he receives benefits from the Veteran's Administration?

SUMMARY OF THE EVIDENCE AND ARGUMENTS

It is undisputed that on March 21, 1989, Employee was injured in the course and scope of his employment as a security guard.  He slipped and fell, jarring his back, while walking from the guard shack to his vehicle.


Employee has a long history of medical treatment for back problems.  The first record of Employee seeking treatment for his back was in the late 1960's.  A September 30, 1969, chart note from Elmendorf Air Force Hospital indicates that Employee strained his low back while lifting. (Chronological Record of Medical Care, Form 600).


A chart note of April 30, 1971, reveals ongoing complaints of low back pain and a diagnosis of lumbosacral strain. (Chronological Record of Medical Care).  He continued to be treated for a back strain.  A radiographic report of may 3, 1971, showed some asymmetry of the articular facets between L4‑5.  The lumbosacral angle was more acute than Usual.  Otherwise the lumbosacral spine was within normal limits. (Radiographic Reports).  On May 18, 1971, an evaluation with an orthopedist was recommended. (Larry Brinold, M.D. chart note).  He saw Jesse Richardson, M.D., on May 18, 1971, who said Employee's spinal x‑rays were within normal limits.  Dr. Richardson recommended exercises and prescribed valium. (Consultation Report).


In September, 1971, he again sought medical care through the military medical program. Employee continued to receive medication for back problems through December 8, 1972.


On July 30, 1975, Employee was examined by George Hale, M.D., who indicated Employee had a back injury in 1971 with recurring trouble since then.  Dr. Hale noted slight curvature of the spine with some disc narrowing; he diagnosed disc disease.


On May 12, 1980, Employee reported an injury while sitting in a guard shack, and again low back strain was diagnosed.


On December 17, 1984, Employee was seen by George Wichman, M.D., and complained of substantial back pain since 1970.  Dr. Wichman diagnosed recurrent facet syndrome and recommended medication and exercise.


On May 2, 1985, Employee sought treatment at the Humana Hospital Emergency Room, stating that he lifted a halibut and injured his back.  The record indicates he said he was barely able to move.


Employee saw Declan Nolan, M.D., on May 3, 1985.  Dr. Nolan indicated in his chart notes that Employee said his symptoms persisted over a long period of time, lie had substantial spasms and irritation of the back.  Dr. Nolan stated that Employee's x‑rays showed Do evidence of disc narrowing, spondylolysis, subluxation or other structural defect.  He doubted that Employee had a disc syndrome.  There was no radiculopathy; his neurological examination was "perfect without andy sign of reflex change, sensory change, or motor loss." (Nolan May 3, 1985 chart note).


On May 6, 1985, Employee saw George Gates, M.D. for a back injury which occurred when he bent over to get out of his car.  Dr. Gates diagnosed facet syndrome, and told him not to work for one week.  At the time of his return to Dr. Gates on May 13, 1985, Employee's back pain had substantially subsided, he had no pain radiating down his leg, and he felt he could work.  Dr. Gates released him to return to work.  (Gates May 6, 13, 1985, chart notes).


On July 12, 1985, at the request of the Veteran's Administration (VA), Employee saw Douglas Smith, M.D., for low back pain.  He indicated Employee was applying to the VA for benefits for his back condition.  Dr. Smith noted Employee complained of pain radiating into the thighs with occasional numbness.  Dr. Smith performed ,various orthopedic tests, such as range of motion, flexion and extension, and gave his findings.  He noted Employee's x‑rays demonstrated narrowing and osteophyte formations at the L3‑4 disc space.  There was also narrowing noted at the L5‑Sl disc space.  Dr. Smith diagnosed chronic intermittent low back pain with underlying disc degeneration at two levels without evidence of neurologic deficit.


Defendants submitted a copy of Employee's May 17, 1985, VA Application for Compensation or Pension.  Employee indicated the nature of his injury was a back injury.  Defendants also submitted a copy of Employee's November 6, 1985, VA "Rating Decision."  The body of the decision states in part:

Entrance medical history/physical exam of 12/68 is negative for low back pain.  Lumbosacral strain due to heavy lifting noted 09/69.  Low back pain noted again 04/71, remain chronic.  X‑rays noted L4‑1‑5 asymmetry [sic] of facets, increased L5‑S1 angle.  Separation medical history of 12/72 noted complaints of low back pain.  Separation physical exam 12/72 noted normal back.

Post service data notes no significant injury to the low back since separation from service.

VA exam noted complaints of low hack pain occasional radiculopathy.  Exam noted lumbar spine has full range of motion.  Heel to toe walking, straight leg raising, deep tendon reflexes, leg strength, and leg sensation were all normal.  X‑rays noted L3‑L4 disc and joint disease, L5‑Sl disc disease.  Diagnoses was chronic low back pain with degenerative disc disease.

L3‑L4 disc and joint disease, L5‑S1 disc disease 10% from 05/15/85.


Other than stating the rating was 10 percent, the form did not indicate what type of rating, impairment or disability, was being given.


On September 5, 1985, Employee sought treatment from Donald Hudson, D.O., and Scott Kiester, D.O. Dr. Hudson's September 5, 1985, report reflects a diagnosis of back pain secondary to mechanical somatic dysfunction and facet syndrome.  He continued to be treated by Dr. Hudson and Dr. Kiester through 1986.


On October 9, 1987, Employee again saw Dr. Smith.  He noted in a letter to the VA that Employee complained of left leg numbness. Employee told Dr. Smith that his status with the VA was a 10 percent impairment.  Dr. Smith reported that Employee's x‑rays of the lumbar spine showed essentially no change from the ones taken in July 1985.  He again diagnosed chronic intermittent low back pain with underlying disc degeneration, without evidence of neurologic deficit.  (Smith October 9, 1987, letter).


On March 11, 1989, Employee reported the injury that forms the basis for this claim.  He again sought treatment with Dr. Kiester, who noted back and foot pain.  An MRI performed April 1, 1989, revealed a three‑level disc degeneration with a two‑level disc protrusion, with the largest protrusion at L4‑3.  Employee was referred to Lawrence Dempsey, M.D., for a second opinion.  Dr. Dempsey recommended a disc excision and possible fusion.  On April 20, 1989, Employee saw William Reinhold, M.D. , who concurred in the need for a fusion, Employee then saw Edward Voke, M.D. On June 1, 1989, Dr. Voke performed a laminectomy and discectomy with decompression of the nerve root and a bilateral fusion.


On September 14, 1989, Dr. Voke stated that Employee would probably be able in January 1990 to return to his employment at the time of injury. on December 13, 1989, Dr. Voke released Employee to return to modified employment.  Dr. Voke again released Employee to light‑duty work on February 14, 1990.


On May 11, 1990, Dr. Voke released Employee to return to his employment at the time of injury, Dr. Voke, using the American Medical Association's Guides to the Evaluation of Permanent Impairment, (third edition, 1988), (hereafter "AMA Guides") rated Employee's permanent partial impairment at 21 percent of the whole man.


When questioned about his rating, Dr. Voke stated that at the time he rated Employee his whole person impairment rating was 21 percent. (Voke Dep. at 10).  Dr. Voke specifically denied that Employee's rating was higher than 21 percent. (Id. at 10 ‑ 11).  Dr. Voke also testified that the past disability with the VA had nothing to do with the 21 percent rating he had given. (Id. at 6).  When Dr. Voke rated Employee, he was not aware that Employee was receiving benefits from the VA for a pre‑existing back condition. (Id. at 5) . Dr. Voke testified in response to Defendants' question:

Q. I can understand that.  I guess what I'd like to clarify is when you rated him, that was his whole body rating, correct; it was 21%?

A. Yes, and that was based on the ‑‑ what I was ‑‑ based on my contact with him and this industrial injury.  It had nothing to do with what he did la the past.

Q. I understand that.  What I'm trying to clarify is I assume you saw him.  You didn't really think he had a 50% impairment or a 30% impairment, you thought he had a 21% impairment, correct?

Q. And you felt that 21% described the impairment that he in fact had at that time, correct?

A. Yeah, that really addresses the surgery.  That's where all this comes from. (Id. at 7 ‑ 8).


Employee seeks payment under AS 23,30.190 for a 21 percent impairment rating.  Applying AS 23.30.190(c) Defendants have considered the 10 percent rating given by the VA to be a "permanent impairment that existed before the compensable injury," and have paid Employee permanent partial impairment (PPI) benefits based on an 11 percent impairment, Employee also requests an award of minimum statutory attorney's fees from Defendants.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Alaska Workers' Compensation Act (Act) was substantially revised effective July 1988.  In amending the Act, the legislature changed the system for paying permanent partial benefits. AS 23.30.190 now provides, in part:

(a) In case of impairment partial in character but permanent in quality and not resulting permanent total disability, the compensation is $135, 000 multiplied by the employees percentage of permanent impairment of the whole person. . . .

(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating may not be rounded‑to the next five percent.  The board shall adopt a supplementary recognized schedule for injuries hat cannot be rated by use of the American Medical Association Guides.

(c) The impairment rating determined under (a) of this section shall be reduced by a permanent impairment that existed before the compensable injury. . . .


Because this is a  recent amendment, this is the first opportunity we have had to interpret this provision.  It is not specifically stated in subsection 190(c) whether subsection 190(b) applies to the rating of the pre‑existing permanent impairment.  However, we find the language of 190(b) is mandatory:  "All determinations of permanent impairment shall be made strictly and solely under the whole person determination as set out in the" AMA Guides.  No distinction is made between pre‑ existing injuries and the compensable injury that is the basis for the claim.  We conclude that the rating for the pre‑existing impairment must be made under the AMA Guides before it can he used to reduce the benefit payable under subsection 190(a).


We find the reduction in the PPI payment for a pre‑existing permanent impairment is in the nature of an affirmative defense.  Accordingly, Defendants have the burden of going forward with evidence that the previous permanent impairment rating was under the AMA Guides.  We find Defendants have failed to met their burden.


Defendants provided a copy of the relevant portions of the Code of Federal Regulations (CFR) pertaining to VA ratings.
  We reviewed the CFR and compared it to the AMA Guides.  We agree with Defendants that the rating system for the VA is primarily an impairment rating, rather than a disability rating (loss of earning capacity), system. 38 CFR Section 4.40.


However, we find the VA rating system requires the use of the goniometer to measure the range of motion.  38 CFR Section 4.46. Under the AMA Guides an inclinometer is to be used to measure the range of motion for spinal impairments.  AMA Guides Section 3.0, at 13. In addition, unlike the AMA Guides, under the VA rating system the measurements are not converted to impairment ratings, at least not for spinal injuries.  38 CFR Section 4.71a, at 369.


Finally, the impairment ratings assigned under the VA rating system for various conditions appear to be different than the impairment rating that would be assigned for the same condition under the AMA Guides.  Because the descriptions used by the two rating systems are not exactly the same, it is difficult to make this comparison.  However, an example is the maximum rating assigned for a spinal impairment.  Under the AMA Guides a nonsurgically treated intervertebral disc lesion, with a minimum of six months of pain, recurrent muscle spasms or rigidity, with moderate to severe degenerative changes on structural tests, with or without radiculopathy is to be rated at seven percent.  AMA Guides Section 3.3 at 73.  Under the VA rating system an intervertebral disc syndrome, with sciatic neuropathy with characteristic pain and demonstrable muscle spasms, neurological findings, and little intermittent relief can he assigned a 60 percent impairment.  38 CFR Section 4.71 at 369.


We conclude the VA rating was not based on the AMA Guides.  Therefore, the rating is not in accordance with AS 23.30.190 (b) , and cannot be used under AS 23.30.190(c) to reduce the impairment benefit due under AS 23.30.190(a).  Accordingly, Employee is entitled to PPI benefits based on a 21 percent impairment rating.  Defendants may credit in a lump‑sum the 11 percent PPI benefits paid against the PPI benefits due.  Hence, Employee is due an additional 10 percent PPI benefit, which equals $13,300.


Employee requested interest on the additional benefits we have awarded.  Interest is clearly due and we will order Defendants to pay interest at the rate of 10.3 percent.  Land & Marine Rental Co. v. Rawls, 686 P‑2d 1187 (Alaska 1984).


Employee also requested that we award a penalty.  Other than stating the request, Employee did not offer any evidence or argument on the issue.  We assume Employee seeks additional compensation (a penalty) under AS 23.30.153(e).


Dr. Voke gave the 21 percent impairment rating in a report dated May 11, 1990.  At the time Defendants paid Employee the 11 percent PPI benefit payment, they also filed a notice controverting the additional 10 percent PPI benefit which we have awarded. (Controversion Notice May 18, 1990).


We find the Defendants timely paid the 11 percent PPI benefit, and they timely controverted the additional 10 percent that we awarded.  We find there were grounds to support their controversion.  Accordingly, we find that the controversion precludes the award of a penalty.  AS 23.30.155(d).


Employee's attorney has also requested an award of the minimum statutory attorney's fees provided under AS 23,30.145(a). We find Defendants resisted and controverted, for purposes of attorney's fees, the difference between the 11 percent PPI benefits paid and the 21 percent PPI benefits that we have awarded.  Under AS 23.30.145(a), Employee is entitled to an award of attorney's fees based on the benefits awarded of $13,500. The fee due equals $1,500.

ORDER

1. Defendants shall pay Employee an additional $13,500 for permanent partial impairment benefits.


2. Defendants shall pay Employee interest on the impairment benefits awarded herein.


3. Defendants shall pay Employee's attorney minimum statutory attorney's fees of $1,500.


4. We deny and dismiss Employee's request for additional compensation under AS 23.30.135(e).


DATED at Anchorage, Alaska this 14th day of December, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Rebecca Ostrom
Rebecca Ostrom, Designated Chairman

/s/ Joanne R. Rednall
Joanne R. Rednall, Member

/s DwRichards
David W. Richards, Member

RJO:rjo

If compensation is payable under the terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days after the due date unless an interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDUR2S

A compensation order may be appealed through proceedings in Superior Court brought by a part in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Larry T. Jarrard, employee/applicant, v. NANA Regional Corporation/Purcell Security, employer, and Alaska National Insurance, insurer/defendants; Case No. 8904107;  dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, this 14th day of December, 1990.

Clerk

SNO

� How that reduction is calculated is not quite clear.  Although Defendants argued about how the calculation should be done, in view of our decision we do not need to address the issue.





� Because of the outcome in this case, we do not need to address the fact that the CFR was revised effective September 1, 1989, and Employee's rating was done in 1985.








