ALASKA WORKERS' COMPENSATION BOARD

P O Box 25512 Juneau, Alaska 99802‑5512

SHERRY L. MCGINNIS,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 8800511



)
AWCB Decision No. 90-0300


v.
)



)
Filed with AWCB Anchorage

ANCHORAGE SCHOOL DISTRICT,
)
December 14, 1990

(Self‑Insured)
)



)


Employer,
)


Defendant.
)



)


We heard this request for a continuance on November 16, 1990 in Anchorage.  Employee was not present but was represented by attorney Chancy Croft.  Employer was represented by attorney Allan Tesche.  We closed the record when the hearing concluded.


This matter had been set for hearing to determine a dispute over the compensability of medical and transportation costs allegedly incurred by Employee.  As a preliminary matter, Mr. Croft requested a continuance because Employee was unavailable at the time of the hearing.


Croft stated that although Employee was available to attend the hearing and testify telephonically in the morning, she was unavailable when the hearing commenced (approximately 3.15 p.m.) because she was attending law school classes in San Diego, California.  Croft asserted Employee wanted to testify on her claim for medical and transportation benefits. in addition, Croft asserted a physician's report (by one Dr. Lofton) was still missing from the record.


Employer asserted that although it had hoped to cross‑examine Employee, it was nevertheless prepared to proceed, noting that it had two witnesses ready to testify.  Employer further contended that Employee's attendance was specifically discussed at the October 10, 1990 hearing which was attended by her husband and Croft.


After listening to the parties' arguments and reviewing the record, we continued the hearing but outlined certain conditions which must be satisfied before another hearing can be set. Several days after the hearing, attorney Croft withdrew as counsel for Employee.  This decision and order outlines (for Employee and Employer) the conditions to be satisfied before we can set a hearing.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.110(c) states in pertinent part: "After a hearing has been scheduled, the parties may not stipulate to change the hearing date or to cancel, postpone, or continue the hearing, except for good cause as determined by the board." Good cause is defined in 8 AAC 45.074(a)(1) and (a)(5) as existing when: “(1) a material witness is unavailable on the scheduled date and the taking of the witness' deposition is not feasible" and “(5) irreparable harm will result from a failure to grant the requested continuance."


First, we did not consider the missing physician's report as a basis for granting this continuance. if the hearing had been held as scheduled, the medical document simply would not have been considered.


However, we granted the continuance because of Employee's absence.  Courts have held that a litigant has a right to be present to assist counsel at trial, and her necessary absence is a good reason for continuance. Gallavan v. Hoffner, 154 Colo. 353, 390 P.2d 817 (1964).  See also, Baires v. Johnson, 13 Utah 2d 269, 373 P.2d 375 (1962).


The Alaska Supreme Court has stated that in considering a continuance, the trial court must balance needs for due promptness with rights to fair representation of the case. Sylvester v. Sylvester, 723 P.2d. 1253 (Alaska 1986).  Further, the court held; "[T]he trial court's legitimate concern for preventing delay should not prejudice the substantial rights of parties by forcing them to go to trial without being able to fairly present their case." Siggelkow v. Siggelkow, 643 P.2d. 985, 987 (Alaska 1982) . We believe that in reviewing the reasons for a request for continuance under the good cause factors outlined in section 74 of our regulations, we must avoid a stringent, narrow interpretation of those factors.


Although it's been said that attendance of a law school class is worse than illness or death, we considered this "unavailability" as the most flimsy of excuses for failure to show up for a scheduled hearing.  Employee's attorney, when setting the hearing date, merely needed to provide the preheating officer with Employee's class schedule so the hearing would not have interfered with her attendance at law school.  There is no indication in the record that the prehearing officer was ever notified of this potential scheduling problem.


In any event, because Employee had been available during a good part of the hearing day, and became unavailable late in the day, and because both parties had intended on questioning her, we granted the continuance.  Employee was the sole witness scheduled to testify in support of her claim for medical and transportation benefits  Though her unavailability was marginally excusable, we

believe she would have been deprived of her right to fairly present her case.


In addition, we granted the continuance because the parties still appear to disagree on the specific items and amounts of costs which are in dispute on Employee's claim for medical benefits.  As pointed out by Employer's attorney, Employee's attorney provided at least two different sets of ‑figures on the amounts Employee claimed were due, one set at the hearing and another (and different) set on Employee's application for medical benefits.  Employee's testimony would have assisted us in determining the amounts of benefits in dispute.  For these reasons, we find her testimony would be material to her claim, and irreparable harm would result if we proceeded " her absence.


In granting the continuance, we are setting several conditions which must be satisfied before a hearing will be set.  First,  no hearing date will be scheduled until the parties agree on the specific items and amounts (for medical and transportation) which are in dispute.  Within 14 days of this decision, Employee shall serve Employer with a list of the medical and transportation bills she believes are due under the Alaska Workers' Compensation Act.  A copy shall also be simultaneously filed with the Board.  We realize some or all of this may have been done before, but the current record and the assertions by the parties at hearing strongly suggest there is still substantial confusion on the amounts due here.  Then within 14 days after receiving the listing of bills, Employer (its adjuster) shall serve on Employee (and file with the Board) an itemized list of those costs (from Employee's list) which Employer has paid or will pay.


Second, Employee shall provide a schedule of her law school classes (if she is still attending) so a hearing can be set to avoid any possible conflict.  Alternatively, we strongly urge the parties to take Employee's deposition.


Third, we note that several days after the continuance hearing in this matter, Employee's attorney filed a notice of withdrawal from this case. if Employee wishes to be represented by counsel, she must get an attorney prior to the next prehearing in this matter.

ORDER

1. Employee’s request for continuance is granted.


2. No preheating or hearing shall be set until the parties have satisfied the conditions set forth in this decision.


Dated at Anchorage, Alaska, this day of 14th day of December, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ MR Torgerson
Mark R. Torgerson, Designated Chairman

/s Donald R. Scott
Donald R. Scott, Member

/s/ John H. Creed
John H. Creed, Member

MRT/dt


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Sherry L. McGinnis, employee/applicant; V. Anchorage School District, (Self‑insured), employer/defendant; Case No. 8800511; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 14th day of December, 1990.

Dwayne Townes, Clerk
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