ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512 Juneau, Alaska 99802‑5512

ALVIN LEINEKE,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 8430147



)
AWCB Decision No. 90-0301


v.
)



)
Filed with AWCB Anchorage

DRESSER INDUSTRIES ‑ ATLAS,
)
December 20, 1990



)


Employer,
)



)


and
)



)

FIDELITY AND CASUALTY COMPANY,
)



)


Insurer,
)


Defendants.
)



)


This matter came before us in Anchorage, Alaska on the employee's petition for discovery.  Attorney Ron J. Webb represented the employee.  Attorney James M. Bendell represented the employer and its insurer.  The parties requested a hearing on the written record.  The matter was ready for decision on December 11, 1990.


The employee injured himself while working for the employer on December 2, 1984.  This is the third time in the six years since the injury we have been called upon to address some aspect of the employee's claim.  Only one occasion involved a substantive claim for compensation and benefits.
 This is the second dispute over discovery brought before us.

ISSUE

1. Whether the insurer must comply with requests for production of documents.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The employee seeks an order requiring the insurer to comply with his request for production of documents.  The insurer opposes the request as inappropriate.  The insurer contends that, in the absence of any controversy over the employee's entitlement to compensation or benefits, it makes no sense to order discovery.  We agree.


As has been noted in previous decisions concerning discovery, including one involving this employee and his current counsel
, our Act directs that "process and procedure ... shall be as summary and simple as possible." AS 23.30.005 (h).  We are not bound by "technical or formal rules of procedure." AS 23.30.135 (a).  The one exception occurs in AS 23.30.115 which provides "the testimony of a witness may be taken by deposition or interrogatories according to the Rules of Civil Procedure."


While the taking of depositions and interrogatories is constrained only by the Rules of Civil Procedure, other types of formal discovery require our approval.  "Upon the petition of a party, the board will, in its discretion, order other means of discovery." 8 AAC 45.054 (b). Part of the determination of whether formal means of discovery should be ordered, after informal requests have failed
, is whether the discovery sought is likely to result in the acquisition of relevant evidence.


In prior decisions denying petitions for formal discovery orders, we have noted that the reasonableness and relevance of a discovery request cannot be judged in a vacuum. consequently, we have denied petitions made in the absence of any underlying dispute over compensation or benefits owed the employee. Depeal v. Municipality of Anchorage, AWCB No. 89‑0241 (September 8, 1989); Brinkley v. Kiewit‑Groves, AWCB No. 86‑0179 (July 22, 1986).  In Brinkley we also noted that the Rules of Civil Procedure apply a relevancy standard and permit interrogatories (ARCP 33), requests for production (ARCP 34), and requests for admissions (ARCP 36) only "after commencement of the action.”


There is no dispute that the employee is currently receiving permanent total disability compensation.  Neither the employee nor the insurer have filed an application for adjustment of claim or a petition (the two means for commencing proceedings before us) seeking to enforce or deny the employee's entitlement to any compensation or benefits.  We agree with previous decisions denying formal discovery when no substantive dispute over compensation or benefits exists.


The employee argues that the insurer may possibly be preparing to challenge his continuing entitlement to permanent total disability compensation.  Based on the only evidence adduced, the affidavit of supervising insurance adjuster Madeline C. Rush, we find the insurer's inquiries have been routine in nature and no dispute over entitlement is evidenced.  Nonetheless, we continue to believe that in the absence of a dispute clear enough to result in the filing of an application or petition for substantive relief a petition for formal discovery is premature.  The employee's petition is denied and dismissed.

ORDER

The employee's petition for discovery is denied and dismissed.


Dated at Anchorage, Alaska, this 20th day of December, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Paul F. Lisankie
Paul F. Lisankie, Designated Chairman

/s/ Joanne R. Rednall
Joanne R. Rednall, Member

/s/ HM Lawlor
Harriet M. Lawlor, Member

PFL/dt

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES
A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Alvin Leineke, employee/applicant; V. Dresser Industries ‑ Atlas, employer; and Fidelity and Casualty Company, insurer/defendants; Case No. 8430147; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of December, 1990.

Dwayne Townes, Clerk
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� Leineke v. Dresser Industries � Atlas, AWCB No. 87�0118 (May 23, 1987).


� Leineke v. Dresser Industries � Atlas, AWCB No. 88 � 0049 (March 9, 1988).





� A number of previous decisions have established a failed informal request for information as a necessary predicate to any approval of formal discovery.  See, for example, Brinkley v. Kiewit� Groves, AWCB No. 86�0179 (July 22, 1986).  The employee's attorney made something of an informal discovery request here.





