ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512 Juneau, Alaska 99802‑5512

ARTHUR BOLDT,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 8924539



)
AWCB Decision No. 90-0307


v.
)



)
Filed with AWCB Juneau

ELLIS LAW OFFICE, 
)
December 21, 1990



)


Employer
)



)


and
)



)

ROYAL INSURANCE COMPANY,
)



)


Insurer,
)


Defendants.
)



)


We met in Juneau, Alaska on 8 November 1990 to determine Employee's claim for disability compensation, medical costs, and attorney's fees.  Employee is represented by attorney Chancy Croft.  Defendants are represented by attorney Meridith A. Ahearn.  We held the record open at the conclusion of the hearing to receive physicians' depositions, which were received on 21 November 1990.  We closed the record on 6 December 1990, the date of our next regularly scheduled meeting.


Employee is a 36 year‑old union heavy equipment operator and union carpenter with a high school   equivalency diploma and a history of numerous injuries.  He received air conditioning‑refrigeration training through a vocational‑technical school but never pursued employment in the field.  Employee served in the U.S. Army National Guard from 1980 through 1989.  Employee's experience includes work as a laborer, carpenter, mechanic, truck driver, and oil field worker.


Employee's injuries include fractures of both clavicles in a motorcycle accident in 1980, left knee cartilage surgery, right knee cartilage and anterior cruciate surgery, a fractured right leg at age six, a fractured left ankle in 1986, and a fractured right wrist and left arm in the early 1970's.  Employee also sustained a work‑related neck injury in 1986 while employed by a Montana employer.  Employee's medical records indicate continued neck pain into February 1989.  X‑rays revealed progressive degenerative disk disease at C5‑6 and C6‑7 with narrowing, spur formation and some sclerosis at C6‑7.  In May 1989 Employee settled his Montana workers' compensation claim for about $73,000, based upon a five percent whole man impairment rating.


On 1 July 1989 while in Ketchikan, Employee obtained a job as a carpenter working on Employer's home.  Scaffolding an which Employee was working fell, and Employee was hit in the head by a board on 8 September 1989.  He was seen in the hospital emergency room and then returned to his home in Montana and the care of his treating physician, John R. Dorr, M.D., a board certified orthopedic surgeon.  Dr. Dorr saw Employee on 21 Sept 1989 and found limitation of neck motion.  A soft‑tissue injury was diagnosed.  Dr. Dorr prescribed physical therapy and an anti‑inflammatory medication. (Dorr chart note, 21 September 1989.) In October, Employee complained of hip pain and loss of a filling from the blow to the head. (Id., 18 October 1989. ) In January 1990 Employee complained of hearing problems and temporalmandibular joint (TMJ) syndrome. (Id., 26 January 1990).  In February, Employee complained of aching in his arm and leg.(Id., 15 Feb 1990


On 30 Jan 1990 Employee was seen by William S. Shaw, M.D., who is board certified in internal medicine and occupational medicine.  Employee was  referred to Dr. Shaw by Defendants for an independent medical evaluation (IME).  Dr. Shaw observed Employee to move his neck, arms, and back "without hinderance."  On formal examination, however, Employee's neck flexibility was restricted.  Dr. Shaw observed that Employee's hands were callused with ground in dirt.  The x‑rays revealed "slight anterior displacement of C4 on 5 with some mild narrowing at the C5‑6 foramen on the right." Dr. Shaw concluded in part:

Mr. Boldt presents with symptoms of headache, neck and upper back pain secondary to a traumatic episode.  There is at least some suggestion of nonorganic findings.  There is little objectively to document his persistent subjective symptoms. There are complicating factors of this man's previous problems dating from 1986.  I do not see evidence of those conditions being significantly altered by the most recent episode.  About the only problem which could clearly be attributed to this new and most recent episode is tinnitus which sounds most like "cervical tinnitus".  Certainly, he has a preexisting high frequency hearing loss which predisposed him to this condition. T doubt if further work‑up or treatment will be of any benefit in the hearing and ears.  I see no evidence of active neurologic explanation for his present complaints.  I think his pain is mechanical in nature. doubt that further work‑up will yield any significant results.

(Shaw report, 31 Jan 1990.)


Dr. Shaw testified that Employee's condition can be rate under the AMA Guides to the Evaluation of Permanent Impairment (AMA Guides) and that Employee would have an impairment of four to six percent under the AMA Guides. (Shaw dep., pp. 11‑12.) Dr. Shaw assigned no additional percentage impairment due to loss of range of motion in Employee's neck because of the inconsistency between Dr. Shaw Is observation of Employee's neck motion and the restricted motion Employee demonstrated on formal examination. (Id. at 1920, 23.) Dr. Shaw also testified that Employee's condition is stable and that Employee is able to work. (Id. at 13.)


Employee was seen by Arturo Echeverri, M.D., a neurologist, on referral by Dr. Dorr.  Employee complained of headaches and ringing in the ears, as well as neck pain and TMJ syndrome.  On examination, Dr. Echeverri found:

Neck is supple.  When he moved the neck towards the left he complained of pain in the neck.  No significant restriction of neck movements were noted.  He is tender on palpitation over the cervical area.  When I was palpitating his lower thoracic spine and when I percussed on it he complained of neck pain.

(Echeverri report, 6 February 1990.)


Dr. Echeverri recommended continued physical therapy and medications as needed for bad headaches.


On 12 July 1990 we referred Employee to Charles R. Canty, M.D., for an IME by our choice of physician under AS 23‑30.095(k). Dr. Canty is a board certified orthopedic surgeon.  Dr. Canty found the range of motion in Employee's neck to be "markedly restricted" with point tenderness at the C6‑7 level.  In response to one of our inquiries, Dr. Canty stated:

[Employee's] permanent partial impairment will relate to an aggravation of a preexisting cervical spondylitis condition.   Although this situation is not discreetly treated in the AMA Guides to the Evaluation of Permanent Impairment I would state that his permanent partial impairment would be approximately 10% permanent partial impairment of neck and cervical spine function.  This, in turn would relate to a 10% permanent partial impairment of whole person function.

(Canty report, 13 July 1990.)


Dr. Canty also concluded that Employee was capable of doing several types of work which would not include heavy lifting.  He felt Employee could return to work as a carpenter in six to 12 months.


Dr. Canty was deposed on 31 October 1990.  He testified that Employee has mild degenerative arthritis from C4 to the C7 level.  He stated: "This is essentially a soft tissue injury, but it's also superimposed on a preexisting condition of cervical arthritis." (Canty dep., pp. 3‑5.)


Dr. Canty also testified the 10 percent permanent partial impairment rating was based upon his 20 to 30 years experience, and that he did not believe Employee could be rated under the AMA Guides. (Id. at 8‑9.) Dr. Canty further testified that Employee cannot be rated under the American Academy of Orthopedic Surgeons Manual for Evaluating Permanent Physical Impairment (AAOS Manual) . Regarding medical stability, Dr. Canty testified: "I saw him in July.  I would anticipate that further healing process would be present, which would extend probably into January of 1991 and perhaps even into July of 1991." (Id. at 7‑8, 11.)  Although he anticipated further healing, Dr. Canty testified that Employee's impairment rating would remain 10 percent. (Id. at 16.)


Dr. Dorr, Employee's treating physician was also deposed on 31 October 1990.  Dr. Dorr expressed doubt about Dr. Canty's assessment of the status of Employee's medical stability, stating: "(Dr.  Canty] thought [Employee] would return to his pre‑injury status in six to 12 months; I would put a question mark there.  I don't know if he really will get that much better." (Dorr dep. pp. 5‑6. ) Dr. Dorr also testified that he "agreed with about a ten percent rating, and I thought he was capable of doing several types of work that did not require heavy lifting." (Id. at 6.)


Dr. Dorr was asked specifically about "medical stability." He stated:

A: You know, I think "medical stability" is a term that is used by lawyers.  It really is not one that we get in our medical training.  We all know that disease‑‑healing is a dynamic process.  Currently he doesn't seem to be making much headway, and I think he is probably going to stay about like he is.

Q: So you doubt that his condition is going to change much for the better or worse, absent any re‑injury, from what it is now; is that basically correct:

A: My feeling is he will probably stay about like he is.

(Id. at 8, emphasis added.)


Dr. Dorr testified that it was possible to rate Employee's permanent impairment under the AMA Guides. (Id. at 13.) He testified that he had rated Employee as having a five percent impairment in October 1987 under the AAOS Manual.  He stated that under the AMA Guides, Employee has an eight percent rating now, and had a four percent rating in October 1987. (Id. at 13‑16.)


Defendants controverted Employee's claim on 9 March 1990, and paid temporary total disability (TTD) compensation through 25 February 1990.  Employee seeks the payment of TTD compensation through the date of medical stability and the payment of permanent partial impairment (PPI) compensation of $13,500 based upon a 10 percent PPI rating.  Employee also seeks medical costs, including a TENS, unit and attorney's fees.


Defendants deny that Employee is entitled to additional TTD compensation and that he is has a PPI in excess of the five percent impairment for which Employee already received compensation as a result of his 1986 injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Disability Compensation

AS 23.30.185 provides:

In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.


AS 23.30.265(21) provides:

"medical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence;


AS 23.30.190 provides:

(a) in case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $135,000 multiplied by the employee's percentage of impairment to the particular body part, system, or function converted to the percentage of impairment of the whole person as provided under (b) of this section.  The compensation is payable in a single lump sum, except as otherwise provided in As 23.30.041, but the compensation may not be discounted for any present value considerations.

(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating may not be rounded to the next supplementary recognized schedule for injuries that cannot be rated by use of the American medical Association Guides. five percent.  The board shall adopt a supplementary recognized schedule for injuries that cannot be rated by use of the American Medical Association Guides.

(c) The impairment rating determined under (a) of this section shall be reduced by a permanent impairment that existed before the compensable injury.  If the combination of a prior impairment rating and a rating under (a) of this section would result in the employee being considered permanently totally disabled, the prior rating does not negate a finding of permanent total disability.

8 AAC 45.122(a) provides:

Permanent impairment ratings must be based upon the American Medical Association Guides to the Evaluation of Permanent Impairment, third edition (1988), and it is presumed that the AMA guides address the injury.  If the board finds the presumption is overcome by clear and convincing evidence and if the permanent impairment cannot, in the board's opinion be determined under the AMA guides, then the impairment rating must be based on American Academy of Orthopedic Surgeons Manual for Evaluating Permanent Physical Impairments, first edition (1965).  If a rating under the AAOS is not of the whole person, the rating must be converted to a whole person rating under the AMA guides.


The medical evidence from Dr. Shaw and Dr. Echeverri indicate that Employee is not as disabled as Employee would have us believe.  Nevertheless it is apparent, and none of the physicians disagree, that Employee has arthritis in his neck, which was aggravated by his injury at work for Employer.  Entitlement to temporary disability compensation is contingent on a loss of earning capacity rather than on medical impairment. Vetter v. Alaska Workmen's Comp.  Bd., 524 P. 2d 264 (Alaska 1974).  Absent any evidence that Employee was released to return to work for which Employee was qualified and available, we find Employee is entitled to TTD compensation until he reached medical stability.  AS 23.30.185.


Although a definition of "medical stability" is provided at AS 23.30.265(21), neither party questioned the physicians about the application of this definition to Employee's particular situation.  Neither party has presented evidence showing an absence of objectively measurable improvement for a period of 45 days.  At his deposition, Dr. Dorr testified that Employee was not improving much and that he would "probably stay about like his is." We find that as Employee's treating physician, Dr. Dorr is in the best position to assess Employee's improvement, or lack thereof.  We do not rely on Dr. Canty's testimony in this regard.  Dr. Canty testified he defined "medical stability" as when a person is able to work an eight‑hour shift without discomfort. (Canty dep., p.7.)  Relying on Dr. Dorr's testimony, we find Employee reached medical stability on 31 October 1990.  Accordingly, we find Employee is entitled to TTD compensation until 31 October 1990.  We calculate Employee's entitlement to TTD compensation to be $8,955.51 (35 weeks and 2 days x $253.80).


Dr. Shaw testified that Employee can be rated under the AMA Guides, and that Employee would be entitled to a rating of four to six percent under them.  Dr. Shaw declined to include any rating for loss of range of motion.  Dr. Canty testified that Employee's condition cannot be rated under either the AMA Guides or the AAOS Manual, but rated Employee's impairment as 10 percent based upon his extensive experience.  Dr. Dorr believes Employee can be rated under either the AMA Guides or the AAOS Manual; Dr. Dorr testified Employee has an eight percent rating now, and had a four percent rating in October 1987.  We find Employee is entitled to PPI compensation based upon a four percent increase in permanent partial impairment.  This amounts to PPI compensation of $5,400 ($135,000 x .04).  We rely on Dr. Dorr's testimony.  We find Dr. Dorr was in the best position to evaluate Employee's condition before and after the 8 September 1989 injury.  We place less reliance on Dr. Shaw's impairment rating because he allowed no additional rating due to loss of motion in Employee's neck.  Although Dr. Shaw's conclusion that Employee has unrestricted range of motion is supported by Dr. Echeverri’s report; Dr. Canty, who was aware of the nature of the dispute, found the range of motion in Employee's neck to be "markedly restricted."


Although there was disagreement about the use of the AMA Guides, we find, absent clear and convincing evidence to the contrary, that Dr. Dorr's rating under those guides was appropriate. 8 AAC 45.122.

Medical Care

Employee seeks the payment of medical costs, including the cost Of a TENS unit, an electrical stimulator used for the control of pain.  On 9 March 1990 Defendants controverted medical care for all conditions except "cervical tinnitus."


AS 23.30.095(a) requires the employer to furnish medical and related care for the period which the nature of the injury and process of recovery requires for a period of two years after the injury.  We may authorize continued care and treatment beyond the two year period.


Dr. Dorr, Employee's treating physician, testified Employee was not using any prescribed medications and that physical therapy has not been prescribed because it would not help. (Dorr dep. p.10‑11.)  Dr. Dorr also testified that Employee's future medical treatment would revolve around a home exercise program and possibly mild anti‑inflammatories.  He stated that the need for surgery is unlikely. (Id. at 8. )  We rely on Employee's treating physician to determine Employee's needs in regard to medical care.  We find Employee is entitled to ongoing medical care under AS 23.30.095 (a).


Dr. Dorr testified he had prescribed a TENS unit for Employee in January or February 1990, but he did not know if the unit would be helpful.  Dr. Dorr did not indicate that he is now seeking a TENS unit for Employee, so we will not order Defendants to provide one at this time.  Should Dr. Dorr decide to prescribe the unit at a later time, Defendants may pay that medical cost or refuse.  If defendant refuses, Employee may bring the issue to us for resolution.  AS 23.30.095(a) provides that after two years post‑injury, we may authorize continued care or treatment as the process of recovery requires.

Attorney's Fees and Costs

AS 23.30.145(a) provides:

Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded.  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


Employee seeks an attorney's fee of $1312.50 for 7.5 hours of work at $175 per hour, plus paralegal fees of $168.75 for 2.25 hours of work at $75 per hour.
 As previously indicated, Defendants controverted Employee's claim on 9 March 1990.  Accordingly, we find Employee's attorney is entitled to the statutory minimum attorney's fee provided under AS 23.30.145(a). We calculate the statutory minimum fee to be $1,585.55.
 Because the statutory minimum fee exceeds the fee requested, we award the statutory fee.


Employee has itemized costs of $220.09 for two depositions and long distance telephone charges.  Employee also requests payment of the costs for two additional depositions which had not been received at the time of the hearing.  Defendants have raised no objections to the costs requested.  We may award the costs of depositions and long distance telephone charges under 8 AAC 45.180(f). We find Defendants are responsible for the payment of Employee's costs.  Employee shall submit the charges for the depositions of Drs.  Shaw and Dorr to Defendants for payment.  Defendants shall pay Employee's costs of $220.09 plus the reasonable costs of the two additional depositions.  We retain jurisdiction to resolve any dispute about the cost of those depositions.

ORDER

1) Defendants shall pay temporary total disability compensation of $8,955.51,


2) Defendants shall pay permanent partial impairment compensation of $5,400.


3) Defendants shall pay Employee's reasonable and necessary medical expenses.


4) Defendants shall pay Employee's attorney's fees of $1,585.55.


5) Defendants shall pay Employee's costs of $220.09 plus the reasonable costs of the depositions of Drs.  Shaw and Dorr.  We retain jurisdiction to resolve any dispute about those costs.


DATED at Juneau, Alaska this 21 day of December, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ L.N. Lair
Lawson N Lair, Designated Chairman

/s/ DwRichards
David W. Richards, Member

/s/ THOMAS CHANDLER
Thomas W. Chandler, Member

LNL:snm

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Arthur Boldt, Employee/Applicant; v. Ellis Law Office, Employer; and Royal Insurance Company, Insurer/Defendants; Case No. 8924538; dated and filed in the office of the Alaska Workers' Compensation Board at Juneau, Alaska, this 21 day of December, 1990.

Clerk

SNO

� Based upon Employee's testimony and his Montana "Affidavit in Support of Petition for Full and final compromise Settlement" it appears Employee is to be paid $73,250 at the rate of $146.50 per


week for 500 weeks.


� The hourly rate for attorney's fees appears excessive, but Defendants raised no objection to it.  See, e.g., Hintz v. Western Airlines AWCB D&O No. 90�0176 (31 July 1990) in which we awarded an attorney' 5 fee of $150 per hour under extraordinary circumstances.  We also have some concern about whether Employee's Attorney's Fee Affidavit meets the requirements of 8 AAC 45.180(b) due to the record keeping practices in effect as expressed in the affidavit.  In view of the statutory minimum fee request, we will not address those issues.





� We awarded $8,955.51 in TTD compensation and $5,400 in PPI compensation, for a total of $14,355.51.  Therefore, applying the formula in AS 23.30.145(a), the statutory minimum fee is $1,335.55 + $250.








