ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

MARVIN OSBORNE,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case 8523739



)
AWCB Decision No. 90-0309


v.
)



)
Filed with AWCB Anchorage

AIC/MARTIN J.V. , INC.,
)
December 21, 1990



)


Employer,
)



)


and
)



)

EMPLOYER'S CASUALTY COMPANY,
)



)


Insurer,
)


Defendants.
)



)


This matter comes before us on a number of petitions and applications in Anchorage, Alaska.  Attorney Michael J. Jensen represents the employee.  Attorney Shelby L. Nuenke‑Davison represents the employer and its insurer.  Because the parties requested a hearing based on the written record, the matter was ready for decision on December 11, 1990.


The employee injured himself while working for the employer on July 18, 1985.  We initially addressed the employee's claim in 1988.  Osborne v. AIC/MARTIN J.V., Inc., AWCB No. 88‑0366 (December 21, 1988).  We issued a second, extensive decision and order in October 1990. Osborne v. AIC/MARTIN J.V., Inc., AWCB No. 90‑0249 (October 12, 1990) . We declined to reconsider that decision. Osborne v. AIC/MARTIN J.V., Inc., AWCB No. Unassigned (November 9, 1990). our October and November 1990 decisions have 'been appealed to the superior court.  The parties have nonetheless raised a number of issues before us.  In our last decision we also retained jurisdiction over several claims we found insufficiently documented.  Those issues are also before us at this time.

ISSUES
1. Reimbursement of the costs of prosecuting the employee's claim at the 1988 hearing.

2. Reimbursement of the employee's paralegal costs.

3. The due date of permanent partial disability compensation for the purposes of computing penalty and legal interest.

4. The amount of compensation permitted to be of f set under the October 1990 decision and order.

5. Whether the temporary total disability compensation and permanent partial disability compensation awarded ‑must be paid concurrently.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.Reimbursement of the employee's 1988 hearing costs.


In our 1988 decision and order we denied and dismissed the employee's claim for reimbursement of costs based upon an unsworn schedule of costs. we directed the employee to submit a statement of costs to the insurer.  We stated that if the insurer refused to reimburse any costs, the employee could submit a claim supported by the required sworn statement of costs.  The insurer paid some costs and objected to others, explaining its position in a July 1990 letter to the employee's attorney.


The employee again raised the costs issue at the 1990 hearing. in our October 12, 1990 decision and order we retained jurisdiction over the employee's claim for reimbursement of the costs of prosecuting his claim at the original hearing in 1988.  We ,did so because the insurer had relied upon its arguments in the July 1990 letter at hearing.  When the letter proved to be absent from the hearing record, we retained jurisdiction to decide the matter and asked the insurer's attorney to send us a copy of the letter.

The letter objected to a number of items making up the $4,168.32 in total costs listed by the employee in his June 14, 1990 affidavit.   other listed costs were apparently paid by the insurer. still others were resolved in the cost section of our October 1990 decision and order. We list the costs still in contention to which the insurer raised objection:


1. Airplane ticket: The insurer refused to pay $331. 50,25% of the $1,326.00 total, because the employee did not prevail on 25% of the issues at hearing.  The insurer refused reimbursement of $13.20 in mileage to the airport ($52.80 x 25%) for the same reason.


2. Food and hotel room: The insurer refused to reimburse $477.55 in food and hotel expenses because  they exceeded the per diem rate of $80.00. $400.00 was paid at the per diem rate for five days.


3. Phone expenses: The insurer reduced total expenses by 25%, $115.02, for the reason noted in I  above and paid the rest.


4. Clothing: The insurer refused to reimburse $73.97 for

clothing the employee purchased.  The insurer contended the employee should have anticipated his hearing might take more than one day, and he should have packed accordingly.


5. Rental car; The insurer reimbursed $75.00 at $25.00 per day.  An additional $31.50 was refused.  The insurer argued the claimed rate of 135.50 was unreasonable and undocumented.


Because a reliable way of flying three quarters of a living human being is unknown to us, we find that 100% of the employee's expenses associated with air travel to the hearing should be reimbursed by the insurer. 8 AAC 45.180(f)(13). The insurer shall reimburse the employee $344.70 for air travel and ,mileage to the airport.


The $477.55 for food and lodging refused by the insurer was apparently justified by analogy to 8 AAC 45.084(e). That regulation, which applies to reimbursement of similar expenses incurred in obtaining medical treatment, caps reasonable reimbursable expenses at "the per diem amount paid by the state to its supervisory employees while traveling.”


That provision does not apply to expenses incurred in attending a hearing.   8 AAC 45.180(f) (13) provides for reimbursement of "reasonable travel costs incurred by an applicant to attend a hearing." We find the daily hotel rate paid by the employee ($103.00) reasonable, particularly because the hearing took place at the height of the tourist season.  However, we find $72.50 for food per day excessive.  We award reimbursement of $40.00 per day.  The insurer shall reimburse the employee an additional $315.00 for food and lodging.  The balance of the employee's reimbursement request ($162.55) is denied.


Unlike the costs of a single plane trip, long distance telephone charges can be divided by topic.  We find the insurer's approach was reasonable.  Since the employee did not prevail on some issues at the hearing, we find a reduction of 25% of the total phone charges an appropriate method of reimbursing only those costs incurred on prevailing issues.  The employee's claim for reimbursement of those costs is denied.


We understand the employee did not expect our crowded docket to cause him to extend his stay in Anchorage.  However, we do not find clothing costs reasonable for reimbursement. We think it would have been reasonable for the employee to bring extra clothing just in case.  That claim for reimbursement is denied.


Finally, the insurer denied $31.50 for car rental charges exceeding $25.00 per day.  No evidence was submitted supporting the contention that the rate paid by the employee was unreasonable. $35.50 per day, in Anchorage, does not sound per se unreasonable to us. The insurer shall reimburse an additional $31.50.


2. Reimbursement of paralegal costs.

In our 1990 decision and order, we noted that our regulations (effective March 16, 1990) characterize paralegal fees as costs.  Our regulations provide at 8 AAC 45.180:

(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim.  The following costs will, in the board's discretion, be awarded to an applicant:

. . . .

(14) fees f or the services of a paralegal or law clerk, but only if the paralegal or law clerk

(A) is employed by an attorney licensed in this or another state;

(B) performed the work under the supervision of a licensed attorney;

(C) performed work that is not clerical in nature;

(D) files an affidavit itemizing the services performed and the time spent in performing each service; and

(E) does not duplicate work for which an attorney's fee was awarded....


We declined to consider an award of those costs absent the paralegal's affidavit required by 8 AAC 45.180(f)(14)(D).


The employee filed a "motion" for paralegal costs on October 16, 1990.  He attached an affidavit from paralegal Denise Gagnon itemizing fees in the amount of $1,087.50. He contended additional fees, in the amount of $270.00, for the services provided by other paralegals no longer with the employee's attorney's firm, Inc. should also be awarded although their affidavits could not be obtained.  The hourly fee charged was $75.00. We find the affidavit answered the requirements of 8 AAC 45.180(f)(14)(A) through (E).


The insurer opposed the requested award.  It contended we had "clearly decided" in our October 12, 1990 decision and order that no paralegal costs were due.  The term "due" is a nebulous one.  However, we interpret the insurer's contention to mean that we had disposed of the issue of reimbursement of paralegal fees in such a way that the current request for award is somehow barred.  We disagree and find the current request is properly before us. 


The insurer also contended the employee had failed to comply with 8 AAC 45.180(f). We find that the employee's attorney's original fee affidavit, which included the paralegal services now sought, a sufficient statement to meet the requirements of a AAC 45.180(f).


Finally, the insurer objected to an award based on an hourly rate in excess of $60.00. We find the $75.00 per hour rate reasonable because it only slightly exceeds the hourly rate charged for paralegal services by the defense in this and other claims.  We believe a premium for employees' paralegals is reasonable in order to address the contingent nature of their reimbursement.  Cortay v. Silver Bay Logging, 787 P. 2d 103 (Alaska 1990) ; Wise Mechanical Contractors v. Bignell, 718 P.2d 971 (Alaska 1986).


Based on our review of the affidavits, we find the paralegal costs were reasonable and necessary.  The insurer shall reimburse the employee's attorney those costs in the amount of $1,357.50. We award the full amount claimed in the employee's attorney's initial affidavit even though $270.00 of them were not included in a paralegal's affidavit.  To do otherwise, we feel, would unfairly penalize the employee's attorney for the unavailability of the paralegal involved.  Given the inconsistent enforcement of the affidavit requirement to date, and the highly 'mobile character of the Alaskan work force, we conclude that it is appropriate in this instance to award the $270.00 not included in a paralegal's affidavit.


3. Due date of permanent partial disability compensation.


In our October 12, 1990 decision and order we noted that the insurer did not dispute the employee had a permanent impairment of the left upper extremity.  The only dispute involved the degree of ratable impairment.  The insurer admitted 17% but we found the employee had a 25% permanent impairment of the upper extremity. our order stated; "The insurer shall pay scheduled, permanent partial disability compensation based on a 25% impairment of the upper extremity. The insurer shall pay interest, at the legal rate of 10.5% per year, on the permanent partial disability compensation awarded."  At hearing the insurer argued that it had not paid the  permanent partial disability compensation based on the undisputed 17% impairment rating because it had overpaid temporary total disability compensation. in our decision and order, we denied and dismissed the petition for modification upon which the insurer based its contention of overpayment of temporary total disability compensation.  In so doing, we implicitly found the insurer should have paid permanent partial disability compensation installments due before hearing based on the undisputed 17% rating.  That result flows logically from our discussion of attorney's fees in which we stated, "We find [the insurer] resisted the payment of permanent partial disability compensation based on the 17% rating by refusing to pay during the pendancy of the modification dispute."


We expected the insurer, after receiving our order, to pay the permanent partial disability compensation installments retroactively in a lump sum.  However, as we noted in both our 1988 and 1990 decision and orders and restate below, we did not expect the insurer to pay any installment for a period during which temporary total disability compensation was payable.  We found the employee entitled to receive temporary total disability compensation ,until July 18, 1989 and again from July 25, 1990.  Consequently, we expected the insurer to pay retroactively permanent partial disability compensation installments for the period July 18, 1989 through July 24, 1990.  Instead, the insurer began paying the compensation in installments concurrently along with temporary total disability compensation installments.


Although the insurer did not pay as we expected, we are not convinced that the employee's application for a penalty under AS 23.30.155 (f) and attorney's fees should be granted.  We are inclined to adopt the approach that our order should have been clearer on that issue.  As a result, we find that retroactive payment was not "payable under the terms" of the award.  AS 23.30.155 (f).  Therefore, the employee's claim for penalty and attorney's fees is denied and dismissed.  However, the insurer shall pay the balance of the installments for the period from July 18, 1989 to July 24, 1990 retroactively in a lump sum.


For purposes of the payment of interest we reach a different result, however.  As we noted recently, the court has distinguished the purposes underlying penalties and interest.  Interest is not pejorative in nature and may be awarded where a penalty would not be warranted.  Miller v. City of .Soldotna, AWCB No. Unassigned (November 30, 1990) citing Land & Marine Rental Co. v.Rawls, 686 P.2d 1187, 1192 n. 8 (Alaska 1984).


As we did in Miller, we conclude that interest accrues on permanent partial disability compensation from the time it should have been paid.  The insurer admitted liability for the compensation but did not pay prior to hearing based on a claimed overpayment of temporary total disability compensation.  We rejected that argument.  We find the insurer should have paid installments of permanent partial disability compensation during the period from July 18, 1989 (when temporary total disability compensation payments effectively ceased now that the insurer has taken an offset against compensation payable after July 24, 1990) until July 24, 1990 (since we awarded temporary total disability compensation from July 25, 1990).  We Conclude, under Rawls, that interest on each installment accrued from the date each became due in the period above until the date of ultimate payment.  Since the insurer has not made payment retroactively in a lump sun, interest on some of the installments continues to accrue.


4. Offset of compensation.


The insurer asked, "Can the employer take the entire amount they paid the claimant between 7/19/89 and 7/25/90 as an offset at one time?11 The employee noted in his response to the clarification request that the insurer had already offset all temporary total disability compensation ($4,900.32) previously paid the employee for the period from July 18, 1989 through September 1, 1989.


In our October 1990 decision and order, we denied the employee's entitlement to temporary total disability compensation for the period from July is, 1989 to July 25, 1990.  There appeared to have been temporary total disability compensation (of an unspecified amount) paid after July 17, 1989.  We also expected the insurer to pay the retroactive permanent partial disability compensation awarded in a lump sum.  Consequently, we stated, "The insurer may offset any temporary total disability compensation paid for the  period between July 18, 1989 and July 25, 1990 from the compensation payable under this decision and order."


We presumed the provisions of AS 23.30.155(j) limiting the recovery of overpaid compensation to 20% of unpaid compensation absent our approval well known to both parties.  We expected the parties would therefore understand that we were not restating the insurer's general authority to recover overpayments but were approving the withholding of the entire overpayment.  The insurer apparently understood, despite the suggestion otherwise in its clarification request. we hope the matter is now closed.


5. Concurrent payment of temporary total and permanent partial disability compensation.


In its "petition for clarification" of our October 12, 1990 decision and order the insurer asked: "[D]oes TTD and PPD need to be paid at the same time? if not, does the interest get stayed while the TTD is being paid?" We presume the interest inquired about is interest on the permanent partial disability compensation awarded.


In our October 12, 1990 decision and order we described what we had done in the initial, December 21, 1988 decision and order.  We stated, "Concerning permanent partial disability, we noted that we had previously concluded permanent partial disability compensation should not be paid while temporary total disability compensation is also being paid."  The note to which we referred appeared at page nine of the original, December 21, 1988 decision and order.  It stated, "We have awarded the employee temporary total disability compensation and have found, in some previous claims, that permanent partial disability compensation need not be paid concurrently." We cited Fett v. Big State Equipment Co., AWCB No. 86‑0308 (November 21, 1986).  In Fett, we relied upon a line of decisions dating back to 1980.  We relied upon the same line of decisions in Leineke v. Dresser Industries ‑ Atlas, AWCB No. 87‑0118 (May 23, 1987).  


With all due humility, we cannot see the need f or clarification of our statements.  Nor do we f eel the need to reexamine our line of decisions, as neither party even raised the issue at either hearing let alone challenged the rationale of our previous decision on the matter.  We therefore continue to believe that temporary total disability compensation and permanent partial disability compensation need not be paid concurrently.  What the. insurer chooses to do is up to it.


On the other hand, we are not aware of previous decisions addressing the treatment of interest on permanent partial disability compensation which is withheld to avoid concurrent payment of both total and partial disability compensation. in the case establishing the right to interest on workers' compensation awards, the court stated, "We hold that a workers' compensation award, or any part thereof, shall accrue lawful interest, as allowed under AS 45.45.010, which provides a rate of interest of 10.5 percent a year and no more on money after it is due, from the date it should have been paid." Land & Marine Rental Company v. Rawls, 686 P.2d 1187, 1192 (Alaska 1984).  We find that installments of permanent partial disability compensation should be paid at times other than those during which temporary total disability compensation is being paid.  We conclude under Rawls, therefore, that permanent partial disability compensation installments withheld to avoid concurrent payment with temporary total disability compensation do not accrue legal interest until the total disability compensation payments cease.  When the only reason for not paying permanent partial disability compensation is removed (through cessation of the temporary total disability compensation payments) the partial disability compensation should be paid.  Interest then runs from that date to the actual date of payment.

ORDER

1. The insurer shall pay the employee $691.20 to reimburse the costs of prosecuting his claims at the 1998 hearing.


2. The insurer shall pay the employee's attorney $1,357.50 to reimburse paralegal costs.


3. The insurer shall pay the employee permanent partial disability compensation, in a lump sum, the installments due for the period from July 18, 1989 to July 24, 1990.  The employee's claim for a penalty and attorney's fees on that compensation, based on the insurer's failure to pay it in a lump sum previously, is denied and dismissed. interest an each installment shall be paid from the date each became due during the period above until the date the Installment is paid.


4. The insurer's offset of temporary total disability compensation is permissible under the terms of our October 12, 1990 decision and order.


5. The payment of installments of permanent partial  disability compensation need not be made concurrently with installments of temporary total disability compensation under the terms of our October 12, 1990 and December 21, 1988 decision and orders.  Interest on the withheld installments accrues from the date the temporary total disability compensation installments cease.


Dated at Anchorage, Alaska, this 21 day of December, I990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Paul F. Lisankie
Paul F. Lisankie, Designated Chairman

/s/ Donald R. Scott
Donald R. Scott, Member

/s HM Lawlor

Harriet M. Lawlor, Member

PFL/dt

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that: the foregoing is a full, true and correct copy of the Decision and Order in the matter of Marvin Osborne, employee/applicant; v. AIC/Martin J.V., Inc., employer; and Employer's Casualty Co., insurer/defendants; Case No. 8523739; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 21 day of December, 1990.

Dwayne Townes, Clerk
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