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This claim was heard at Anchorage, Alaska, on December 13, 1990 . Employee was present and represented by attorney Thomas Melaney.  Defendants were represented by attorney Phillip Eide. Although a three‑member panel began hearing the case, one member had to leave before the hearing finished, and missed the last one and one‑half hours of testimony.  Because the remaining two members constitute a quorum, AS 23.30.005, and because we could reach a consensus, the member who departed early did not participate in this decision.  The hearing was continued to permit a complete copy of Jean Henderson's records to be filed.  These records were received December 14, 1990, and the record closed.

ISSUES
1.Is Employee in the "odd‑lot" category and permanently and totally disabled?

2. Is Employee's attorney due minimum statutory attorney's fees and legal costs?

SUMMARY OF THE EVIDENCE AND ARGUMENTS

We previously heard and denied Employee's claim for temporary total disability (TTD) benefits.  Britton v. Gearhart Industries, AWCB Decision No. 89‑0095 (April 25, 1989). in that decision and order, we found Employee's October 29, 1987, industrial accident had produced a scheduled injury compensable under former AS 23.30.190(a)(3).
 We ruled that an employee with a scheduled injury is not required to show a loss of earning capacity to be eligible for permanent partial disability benefits because the loss is conclusively presumed under former subsection 190(a)(3). Id. at 6, 8 n. 3.


We found Employer had fulfilled it mandatory obligation under former AS 23.30.041 and provided Employee a full rehabilitation evaluation. We held Employer was not obligated to submit a rehabilitation plan for approval.  We found Employee had ample time to develop and submit a plan for approval, but had failed to do so.  We found Employee had reached maximum medical improvement, had been rated for his permanent disability benefits, and was no longer in the rehabilitation process.  Accordingly, we concluded he was no longer entitled to TTD benefits.  Id. at 8.


Although Employee timely appealed our decision and order to Superior Court for review, Employee subsequently dismissed that appeal on his own motion.  Order of Dismissal, Britton v. Gearhart Industries, 3 AN 89‑4326 (Superior court) (Alaska, September 7, 1989).


As noted in our previous decision, at the time of the injury Employee was a sewer plant operator.  Employee's physician, R. W. Lipke, M.D., determined Employee's injury prevented him from returning to work as a sewer plant operator.


Defendants assigned Northern Rehabilitation Services (NRS) to perform a full evaluation as required by former AS 23.30.041. Don Helper and Duane Mayes, qualified rehabilitation providers (QRP) with NRS, completed the evaluation report on March 28, 1988.  Helper and Mayes reviewed Employee's education and work history.  Employee, who is now 62 years old, completed the 11th grade and secured a general equivalency diploma.  They stated his work history included jobs as a wire line operator, head bullcook and recreation manager, fork lift operator, driller and package operator, and police officer.  He had also sold life insurance on a part‑time basis.


Helper and Mayes proceeded through the order of preference for return to work in former AS 23.30.041(e).  They stated:

It is apparent that the conclusion of the Full Rehabilitation Evaluation focuses on the insurance sales occupations for Mr. Britton, based on his high interests, and current related exposure and experience in the field. . . . Also, after discussing Mr. Britton I s case with Mr. Bruce Moore, President of Homestate Life Insurance Brokers. . . . skills or acquiring new skills through vocational training will be incorporated with the rehabilitation plan, as there are specific classes or training required that would further Mr. Britton's marketable level.

(Emphasis in original).


The full evaluation report also listed "potentially viable markets based on Mr. Britton's transferable skills acquired through work experience and training." The evaluators indicated Employee could be employed as a security guard, shipping and receiving clerk, or purchasing agent.  However, Employee's gross weekly earnings (GWE) at the time of the injury were $1,135.15, and these jobs paid considerably less than that.  The full evaluation concluded;

Of all the potentially viable occupation areas, the insurance sales positions function on a commission basis.  Projected estimated earnings after the first year would be $1,500/month; after the second year, $3, 000/month; and after the third year $4,000/month. . . . Mr. Moore indicated that based on his exposure and experience with Mr. Britton, the claimant has the necessary skills and abilities to be quite successful as an insurance representative, however needs additional training in areas that will be listed in the Vocational Rehabilitation Services Plan . . . .


The plan, written April 12, 1988, provided for 29 weeks of training at Charter College.  The plan documents state;

It is expected during the plan that Mr. Britton will be employed by Homestate Life Insurance Brokers . . . . Mr. Moore reported that Mr. Britton has worked informally for the insurance company while he was employed on the North Slope and has the basic knowledge and skills for this type of work and only requires the upgrading of his skills as outlined . . . .


By June 13, 1988, Employee had refused to sign the plan.  A subsequent letter from Helper and Mayes dated August 26, 1988, stated:

Bruce [Moore] informed [us] that in his opinion because of Mr. Britton's age that he would not be a good candidate for pursuing a rehabilitation plan as an Insurance Salesman. It is worth noting that this is totally contradictory to past discussions between this counselor and Mr. Moore. . . .


In our last decision we acted:

Employee testified that when he discussed his preferences with Helper he had stated that he was interested in selling insurance.  Employee is currently licensed to sell insurance in both Alaska and Oregon.  He testified that he has sold only life insurance although he is licensed to sell health insurance as well.  About 15 years ago he sold insurance in Oregon, but quit because he could not make a living at it.  He testified that the courses in the plan written by Helper would be helpful, but are not a requirement for him to be able to sell insurance.  He testified in his deposition that there is nothing which prevents him from being an insurance salesman.  He is concerned because he is not sure he could make a living selling insurance. (Britton Dep. p. 53).  He testified at the hearing that he objected to the plan because [it] would not provide a salary, but would be on a commission basis.

Britton, AWCB Decision No. 90‑0045 at 4.


At the most recent hearing, Employee testified in more detail about his past work experiences.  He was in the military service until 1954.  He then worked as a pipe machinist.  After that he worked as a patrolman for a police department for about 10 years, or until about 1964.  Then he worked about four years in construction.  After that he became a warehouse clerk for Georgia Pacific Company in Oregon.  As a warehouse clerk he loaded boxcars with a forklift.  During the same time he worked a second job for Allied Moving and Storage packing and moving goods.


Eventually, he quit those full‑time jobs and began selling insurance.  He did that for three years, selling life, casualty, and property insurance. He continued to work part‑time for Georgia Pacific as a shipping clerk.  He supervised three or four other people while working as a shipping clerk.


In 1974 Employee moved to Alaska and began working at A‑1 Moving and Storage as well as working as a cook at Don's Green Apple.  He did the cooking job so he could get into the culinary union and obtain a job on the North Slope.  He finally got a job on the North Slope as a bullcook, which involves making beds and cleaning. in this position he supervised other employees' work.  He evaluated their performance and discussed performance problems with them, but he had no authority to hire and fire.


His duties as a bullcook eventually led to his job of being in charge of the commissary. in this position, he ordered movies, oversaw the recreational facilities, which included 11 pool tables, oversaw food distribution, and supervised eight to nine people.  He held this job for two years until the construction of the pipeline was finished.


Employee then began working as a security guard.  He did this for three or four months until he was laid off.  After that he drove a truck for about six months.  He then got into the wire line business.  He learned this job on his own while working the job.  In this position he took readings, logged pressure, and did rigging.


in 1979 he started working for Employer, and worked until his injury.  In his position for Employer as a sewer plant operator, he was in charge of inventory control, expediting, and maintaining the treatment plants pH balance.


At the most recent hearing, Employee testified that after our April 1989 decision, he tried for six months to sell insurance but was unsuccessful.  He testified he went to the insurance agency's office each day about 9 a.m. to do paperwork and make calls to try to schedule appointments for the afternoon or evening.  He testified he also did a lot of calling from his home, about two hours each evening, and spent time in the community trying to develop leads.  In the six months he sold 10 to 12 policies, two of which were for his grandchildren and one for his attorney.  He quit because he only made about $1,300 in the six months of work.


Bruce Moore, the insurance broker for whom he worked, testified about Employee's performance.  He testified that Employee began working for his agency on a part‑time basis in 1987.


Although he does not have a specific recollection of the period when Employee was working full‑time, he testified that it was his impression that Employee was not really working full‑time.  He testified he did not evaluate Employee's performance.  He agreed that Employee was not able to make a living selling insurance, and he wasn't sure of the reason why.  He testified that it appeared Employee did not have the ability to comprehend the product lines, particularly the math aspects.  He testified that Employee did not have the ability to be a financial planner.


In early 1990 Employee sought the assistance of Jean Henderson, a Counselor III with the State of Alaska, Division of Vocational Rehabilitation (DVR).


Henderson testified that she had Employee complete an application, had medical evaluations performed, reviewed his diagnostic testing, and referred Employee for a special psychological evaluation.  She also reviewed some of Employee's medical records and the reports from NRS.


Henderson testified that to be eligible for services from DVR a person must have: (1) a mental or physical disability, (2) which is a substantial handicap to employment, and (3) a reasonable expectation that the person will benefit employment‑wise from the services.  Henderson testified that after reviewing the psychological evaluation and Employee's medical records as well as his test scores, she concluded he was not likely to benefit from DVR's services because there wasn't a reasonable expectation of employment.  She testified that the disabilities that impaired him were his hand injury, diabetes, cataracts, hypertension, weight, age, test results, and previous employment attempts.


In her July 30, 1990, closure report, Henderson stated the reason for his referral to the agency was "a primary disability of diabetes mellitus." She stated the justification for closure as: "[M]edical information was received which indicated that Mr  Britton was experiencing depression. It was recommended that before services be provided that Mr. Britton participate in ongoing psychotherapy and possibly a course of anti‑depressants. . . . 


Henderson testified that it "would be a considerable effort" to get him up to par for employment even in the more entry level clerical areas.  She believes he would not be able to work as a casualty property representative.  She felt that, given his depression, employment in any area was not likely.


On cross examination, Henderson testified Employee told her of his work as a police officer, shipping clerk, insurance salesman, and at the recreational facility.  She testified Employee did not go into detail about the duties he performed in these jobs.  He did not tell her about his work as a warehouseman.  She did not inquire whether he had any special licenses or tests he took to get licensed for any of the jobs he held.


Henderson's March 21, 1990, beginning case notes also indicate that Employee had his own business for two years in 1983 and 1984 making and distributing candy.  He did this while working on the North Slope.  He had a complete stainless steel kitchen set up in his basement, and had obtained a distribution contract with Carrs.  He sold the business, but ended up having to take it back.  However, due to the rise in prices and the limiting contract with Carrs, he could not break even.  Apparently, he shut down the business.


Henderson also testified on cross‑examination that part of her decision not to provide services was that Employee needed to be treated for depression.  However, even if that was successful she would still not offer DVR services.  It is Henderson's opinion that his general learning ability is overall at the seventh grade level, and it would take quite a bit of work to improve.  At his age, that work is not justified.


On cross‑examination, some of the medical reports and test results were reviewed with Henderson.  J. Smith, M.D. , had evaluated Employee on May 14, 1990, at Henderson's request.  Dr. Smith indicated the major diagnoses were "post‑op fusion right wrist, hypertension . . ., exogenous obesity, hemorrhoids, and psoriasis." "Post‑op status cataract surgery" was listed as a minor diagnosis. Dr. Smith listed the physical limitations to be kneeling, pulling and reaching, as well as stiff right wrist. Dr. Smith indicated Employee could engage in full‑time employment.


Gary McCarthy, M.D., of the Langdon Clinic, performed the psychological evaluation of Employee for Henderson in June 1990.  The Mental Capacities Form lists 20 areas that the doctor must consider and list his summary conclusions.  Dr. McCarthy indicated Employee had no limitations in 19 of the listed areas.  He indicated Employee had a moderate limitation for "ability to set realistic goals or make plans independently of others." Under "Restriction of Activities" the doctor was to "indicate any work restrictions caused by the mental capacities or limitation of this patient." Dr. McCarthy wrote in "0". In response to the question whether Employee was "on any medication which would affect [his] work performance" Dr. McCarthy wrote in “0".


In his June 8, 1990, report, Dr. McCarthy listed Employee's numerous medical problems. He stated the problems "all . . . appear to be fairly Significant." He also stated: "All of these problems have been relatively stable, although he admits that this does limit his ability of function some." Under "Impression" Dr. McCarthy stated:

Based on the information available at this time, it is somewhat difficult to make an accurate DSM‑II‑R diagnosis on Mr. Britton. . . . [H]is presentation today, at times during the interview, was highly consistent with depression and case notes from DVR also raise this question.  I would not be surprised if Mr. Britton has always been active as a means of avoiding feelings and as he is no longer active, these feelings are coming more to the surface. . . . While I doubt if he would [be] willing to involve himself in therapy to look at issues concerning his identity, as well as what are his goals in his life given his current medical status, I do feel that therapy could potentially be of help. As he is not reporting any of the classic vegetative symptoms of depression, I doubt if medicines would help, although he may also be minimizing concerns in this area. of primary concern is whether or not medically he is able to work.  It appears that his physical condition limits any blue collar work that he can do, yet he only wants to do blue collar work.


Dr. McCarthy concluded by stating there was no adequate diagnosis to describe Employee's condition, but called it "Depressive Disorder Not otherwise Specified." He concluded his report by saying: "If he is eligible for DAR services, expecting him to follow all recommendations and suggestions made to him by the agency or else closing his case is indicated.  Also, clarifying what he wants from DAR is imperative, as it is somewhat unclear.


In her closure note, Henderson stated: "It was recommended that before services be provided that Mr. Britton participate in ongoing psychotherapy and possibly a course of antidepressants." In her July 13, 1990, letter to Employee advising him he was being denied DAR services, Henderson stated that Dr. McCarthy had diagnosed depression, She also stated, "Our medical consultant concurs with Dr. McCarthy's recommendation that therapy and possibly anti‑depressants could be of benefit to you."


Defendants presented the testimony of Carol Jacobsen, a certified vocational rehabilitation counselor, with NRS.  She testified that neither Mayes or Helper are currently employed at NRS.


Although she had not interviewed Employee, she had reviewed his medical records relating to his wrist condition, except for Dr. Lipke's most recent operative report, the previous rehabilitation evaluation, his test scores, and done a labor market survey and job search.  She concluded Employee is capable of working and, with a retraining plan, would be able to meet the statutory definition of suitable gainful employment.
 She believes Employee could work as a resident apartment manager, an insurance agent, a security dispatcher, or a property manager.


She testified that she did not agree with some of the conclusions drawn by Helper and Mayes, She believed that property management offered the best wage match.  Therefore, under former AS 23.30.041 and former AS 23.30.265(28), it was a more appropriate retraining plan than insurance sales.


She testified that to become a property manager, Employee would need to pass the real estate licensing examination and attend a national institute.  She believed Employee is capable of doing this despite some of his poor GATB test results.  She testified the test is timed, and she felt his poor tests results were due to his injured hand impairing his ability to quickly mark the answers.  He usually got the correct answer for the questions he completed, but the questions left blank counted against his score.


Jacobsen also testified Employee could work as residential apartment manager, although he may need additional training for this position.  She testified that there are residential apartment manager positions that would be compatible with Employee's limitations. in these positions, the manager is able to contract for work which the manager cannot perform, such as plumbing or sheetrock work.


Jacobsen testified that insurance sales work was physically possible for Employee.  She also noted that Mayes and Helper had believed that Employee would need more training to be successful in insurance sales.  Some career agencies offer in‑house training.


She performed a labor market survey by contacting some of the major career insurance agencies.  Unlike Mr. Moore's agency, many of the career agencies offer a salary for about one year before the sales person is placed solely on commission.  Jacobsen testified that only one agency believed that Employee's hand injury would be a problem because the agency required the salesperson to perform computer data entry work.


Defendants also presented the testimony of David L. Stratton, an insurance agent and statewide manager for Lincoln National Insurance.  He testified that if an individual is capable of passing the insurance licensing examination, the individual is capable of understanding the insurance concepts necessary to sell the basic insurance plans offered by a career agency.  He did admit that the licensing examination did not test math concepts.  However, he also testified that family insurance is not technically complicated; it is when an agent tries to perform financial planning that it gets complicated.  Stratton stated that it usually takes five to six years of selling insurance before an agent begins doing financial planning.


Regarding Employee's hand injury, Stratton testified that the computer work can be done in a "hunt and peck" fashion.  Therefore, the hand injury would not likely matter.  He testified that if an agent does all his own computer work, it might be as much as 15 percent of his time would be spent in this area.


Stratton testified' that six months time is too short to determine if an individual will be successful in insurance sales.  He testified that in a career agency it is usually one year before a decision is made on whether a person will continue with the agency.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Alaska Workers’ Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of the injury in the same or any other employment." AS 23.30.265(10).


Employee seeks permanent total disability.  At the time of Employee's injury AS 23.30.180 provided:

In case of total disability adjudged to be permanent 80 percent of the injured employee's spendable weekly wage shall be paid to the employee during the continuance of the total disability.  Loss of both hands, or both arms, or both feet, or both legs, or both eyes, or of any two of them in the absence of conclusive proof to the contrary constitutes permanent total disability. in all other cases permanent total disability is determined in accordance with the facts.


Employee contends he is prima facie in the "odd‑lot" category.  To be in the "odd‑lot" category, the employee must show that the degree of physical impairment coupled with his mental capacity, education, training, or age make him incapable of performing services other than those for which no reasonably stable market exists.  J.B. Warrack Co.. v. Roan, 418 P.2d 986 (Alaska 1966). In Roan the court stated:

For workmen's compensation purposes total disability does not mean a state of abject helplessness.  It means the inability because of injuries to perform services other than those which are so limited in quality, dependability, or quantity that a reasonably stable market for them does not exist.  The evidence here discloses that Roan is a carpenter but is unable physically to follow that trade.  He is not qualified by education or experience to do other than odd jobs provided they are not physically taxing.  As the Supreme Court of Nebraska his pointed out, the "odd job" man is a nondescript in the labor market, with whom industry has little patience and rarely hires.  Work, if appellee could find any that he could do, would most likely be casual and intermittent. in these circumstances we believe the Board was justified in finding that appellee was entitled to an award for permanent total disability under the Alaska Workmen's Compensation Act.

Roan, 418 P.2d 988.


In Hewing v. Peter Kiewit & Sons, 586 P.2d 182, 187 (Alaska 1978) the Court quoted from Jordan v. Decorative Co., 130 N.E. 634, 635‑6 (New York 1921) which described "odd lot" employment:

He [the plaintiff] was an unskilled or common laborer. He coupled his request for employment with notice that the labor must be light.  The applicant imposing such conditions is quickly put aside for more versatile competitors.  Business has little patience with the suitor for ease and favor.  He is the "odd lot" man, the nondescript in the labor market." Work, if he gets it, is likely to be casual and intermittent. . . . Rebuff, if suffered , might reasonably be ascribed to the narrow opportunities that await the sick and halt.


If an employee is not prima facie in the odd‑lot category or presumed PTD under the Act, then PTD must be determined in accordance with the facts of the Case.  AS 23.30.180.


Defendants contend Employee is only partially disabled.  At the time of Employee's injury the Act compensated permanent partial disability under AS 23.30.190. Defendants seemed to suggest that more vocational rehabilitation efforts would be appropriate for Employee before we considered him PTD.


In Bignell v. Wise Mechanical Contractors, 651 P. 2d 1163, 11678 (Alaska 1982), the court stated:

Vocational rehabilitation is a peculiarly appropriate "Other factor" to be considered in determining the extent of an injured employee's loss of earning capacity.  The Board will have a far stronger basis to ascertain the impact on an injured employee's wage earning capacity after completion of a vocational rehabilitation assessment and, in appropriate cases, a vocational rehabilitation program.

. . . .

Vocational rehabilitation is but one way by which an injured employee mitigates the damage he suffers as a result of an industrial accident.


First we consider Employee's claim that he is in the "odd‑lot" category.  Employee does have a severe impairment of the hand which prevents him from performing his job at the time of injury. However, the evidence does not support a conclusion that the hand is so disabling as to make employment unreasonably attainable.  He was denied services by DVR, not due to the severity of the hand injury, but because of his psychological state.


Jacobsen testified there are jobs which Employee could perform despite his hand injury. in 1988 NRS had also identified jobs, some of the same ones Jacobsen again identified, which were regularly available and which Employee could physically perform.  From the perspective of his hand injury alone, Employee is physically capable of doing some of the jobs he has held in the past.


Next we consider the combined effects of the impairment from his injury with the other factors listed in Roan.  Regarding his mental capacity, although Dr. McCarthy indicated Employee might suffer from depression, he did not find it so disabling as to prevent him from working.


While some of his test scores for his full rehabilitation evaluation were below average, we find the tests do not truly indicate his mental capacity of intellectual functioning level.  We rely upon Jacobsen's testimony not only regarding the timed nature of the tests and the impediment Employee Is hand injury would cause, but also her testimony regarding his accuracy in the questions he did answer.  Furthermore, Employee has demonstrated the mental capacity to teach himself to be a wireman, to pass the insurance licensing examination, and to set up and run a candy business.  We do not find the combined effects of Employee's mental capacity and his hand injury place him prima facie in the "odd‑lot" category.


Next we consider Employee's education and training.  He completed only as far as the 11th grade in high school, but he did obtain his high school general equivalency diploma.  There is no evidence that he has trouble reading, comprehending, or writing (other than the physical impediment).  HO certainly is in the average category of Americans concerning his education.  Although he has no formal training beyond high school, he taught himself to be a wireman Also he studied for and successfully passed the insurance licensing examination.


In addition Employee has held jobs in which he apparently either received on‑the‑job training or taught himself to supervise others, complete paperwork, and perform duties not involving strictly manual labor.  He clearly is not in the class of "unskilled or common laborer" described in Hewing. 586 P.2d at 187.  Employee even developed and ran his own business for a period of time.  Although some of Employee's work experiences have certainly been in the typical manual, heavy labor classification, this is not true of all the positions he has held.  We find that Employee's education and training do not combine with his physical impairment to place him prima facie in the "odd‑lot" category.


Finally, we consider Employee's age.  He is now certainly at or near retirement age.
 His age appeared to be a factor in Henderson's decision not to spend DVR’s limited resources on providing him services.  However, that was not the reason she gave in closing his file.


Moore at one point also indicated Employee's age could adversely affect his insurance sales success.  However, at the hearing Moore indicated it was perhaps Employee's failure to work hard enough and his inability to grasp the necessary concepts, not his age, that lead to his unsuccessful sales attempt.


Jacobsen identified numerous jobs that she believed Employee could perform.  There were no age restrictions on the jobs Jacobsen identified.  NRS in 1988 had also identified some of the same jobs as suitable'‑for Employee.  Furthermore, unlike the days of Roan, we now have specific laws which prohibit employers from discriminating on the basis of age. of course, we recognize that despite the law discrimination may occur.  Although there is evidence in Employee's favor on this point, after weighing the available evidence, we find that Employee failed to prove that his age coupled with his physical impairment place him prima facie in the "odd‑lot" category.


Although not specifically  mentioned under Roan, we also consider Employee's other physical limitations which are personal and their combined effects with his industrial injury.  These personal limitations were reviewed by Dr. Smith.  Although certain limitations on kneeling, bending and lifting were imposed, Dr. Smith indicated Employee could work full‑time and did not find his physical limitations to be totally disabling.  According to Dr. McCarthy, Employee's other physical problems were stable and under control with medication, and were only somewhat limiting.  We find that Employee's physical restrictions are not so severe as to place him prima facie in the odd‑lot doctrine.


Even considering all of the factors combined, we conclude that Employee is not in the "odd‑lot" category.  Therefore, he must  prove by a preponderance of the evidence that he is PTD.


Although at first blush Henderson's testimony appears to support Employee's PTD. claim, we find she was working with different criteria than we must apply.  She must apply the statutes governing  DVR Is standards for providing services, not with the Alaska Workers' Compensation Act. Furthermore, we find that her conclusions regarding Employee's medical condition and her reason in her closure report for denying services are not supported by the medical evidence submitted to us.
 


Employee contends he tried to work as an insurance salesperson and was unsuccessful. Although insurance sales was the vocation proposed by Helper and Mayes, they recommended additional training.  Employee did not have the advantage of the additional training.  Furthermore, Employee attempted this employment without the guidance and assistance of a professional rehabilitation provider.  We find Employee's lack of success at insurance sales does not necessarily mean he is PTD.


Jacobsen testified that she believed Employee could return to SEE. in addition, she did not agree that plan previously developed by NRS was the best wage match for Employee.


We conclude that before we can decide Employee's claim for PTD. further vocational rehabilitation efforts must occur
. By further pursuing vocational rehabilitation, Employee will fulfill his obligation to make reasonable efforts to minimize his disability. Bignell, 651 P.2d 1168.


Because Defendants timely assigned a qualified rehabilitation professional under former AS 23.30.041(c), they retain the right to assign a QRP to assist Employee.  Given Employee's limitation in setting goals and making plans, we believe it is important to set some requirements that he must follow.  Accordingly, if Employee wants Defendants to provide further rehabilitation services, he must write to Defendants within 30 days of the date of this decision to request a QRP be assigned to assist him.  He must do everything reasonable to cooperate and assist the QRP in formulating a plan, if the QRP determines a plan is appropriate.


If a plan is developed and Employee does not believe it is appropriate, he may ask the administrator to review and approve or deny the plan.  Employee's request for the administrator's review must be filed on or before 30 days after the written plan is submitted to him by the QRP, or he will forfeit further rehabilitation services at Defendants' expense.  Also, we will consider it evidence of his failure to mitigate his damages.


If a plan is approved, Employee is expected to cooperate in the plan. if the plan is not approved, Employee is expected to cooperate in the development of another plan if the administrator and the QRP believe a suitable plan can reasonably be developed for Employee.  If the QRP or the administrator believe it is not reasonably possible to develop a suitable plan for Employee, he may refile his claim for PTD. benefits.


We retain jurisdiction to consider Employee's claim for PTD benefits after the actions outlined above have occurred.


Because we have denied Employee's claim for PTD benefits, under AS 23.30.145(a) we must also deny Employee’s request for attorney's fees and costs.

ORDER

Employee’s claim for permanent total disability benefits, attorney's fees, and legal costs is denied. we retain jurisdiction over the claim in accordance with this decision.


DATED at Anchorage, Alaska this 31 day of December, 1990.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Rebecca Ostrom
Rebecca Ostrom, Designated Chairman

Joanne R Rednall
Joanne R. Rednall, Member

If compensation is payable under the terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days after the due date unless an interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a part in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of James E. Britton , employee/applicant, v. Gearhart Industries, employer, and National Union Fire Insurance, insurer/defendants; Case No. 8723862; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 31 day of December, 1990.

Clerk

SNO
� Under subsection 190(a)(3) Defendants paid Employee $45,400 for his permanent impairment of 53 percent of the hand.





� Suitable gainful employment" (SGE) is the goal of rehabilitation under former AS 23.30.041(e). SGE was defined in former AS 23.30.265(28) as employment that is reasonably attainable in light of an individual's age, education, previous occupation, and injury, and that offers an opportunity to restore the individual as soon as practical to a remunerative occupation and as nearly as possible to the individual's gross weekly earnings as determined at the time of injury.


� This factor is a troubling one.  Employee has delayed almost three years since his full evaluation in bringing his claim for PTD.  He did not seek further rehabilitation assistance under the Act or ask the rehabilitation administrator to review the plan proposed in 1988 by NRS.  Employee's age continues to increase as he continues to delay.


� From her testimony and her letter to Employee, it appears Henderson may have had the opportunity to discuss Employee's case with a staff medical consultant whose opinion is not reflected in our records.





� Although a full evaluation was performed and a plan prepared, it was never approved by the administrator or agreed upon by the parties.  As we decided in our previous D&O, Employee chose not to pursue further rehabilitation efforts.


	Dr. McCarthy identified Employee's inability to set realistic goals and to plan independently.  He noted that if DVR offered services, they would have to demand Employee's cooperation or close his file.  Employee's limitation in these areas is certainly causing him difficulties in life and with this claim.  Employee must make up his mind about what he wants to do and follow through.  If he did not believe the first plan developed by NRS was appropriate he should have asked for further assistance or a determination under AS 23.30.041 of the appropriateness of the proposed plan.  In all likelihood, the plan would not have been approved because it did not provide a salary, only a possible commission. See Tisch v. Municipality of Anchorage, AWCB Rehabilitation Administrator's Decision No. 90�7012 (April 27, 1990).








