ALASKA WORKERS’ COMPENSATION BOARD

P.O. Box 25512 Juneau, Alaska "802‑5512

KATHRYN A. KUEHN,
)



)
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)
DECISION AND ORDER



)
AWCB No. 9000795


v.
)
AWCB Decision No. 90-0313



)

SHABAN DOBROVA and
)
Filed with AWCB Anchorage

ROQUEL AMADO, dba
)
December 31, 1990

OMEGA PIZZA,
)

(Uninsured),

)



)


Employer,
)


Defendants.
)



)


This claim was heard at Anchorage, Alaska, on December 12, 1990.  Employee, who is represented by attorney William Soule, appeared and testified at the hearing.  Shaban Dobrova, who represented himself, did not appear in person because he was being held at the Cook inlet Pre‑trial Facilities after being convicted of a crime.  However, he participated telephonically in the hearing. Roquel Amado also attended and participated on behalf of Employer.  The record closed at the end of the hearing.

ISSUES

1. Was Employee temporarily disabled as a result of her injury?


2. If Employee was disabled, what are her gross weekly earnings?


3. Is Employee entitled to permanent impairment benefits as a result of her injury?


4. Is Employee entitled to payment of medical expenses by Defendants, as well as interest on these medical expenses?


5. Is Employee entitled to additional compensation or penalties under AS 23.30.070, 83(b), 155(e), and 155(f) based on the award of temporary and permanent compensation benefits as well as medical expenses?


6. Is Employee's attorney entitled to attorney's fees and costs?

SUMMARY OF THE EVIDENCE AND ARGUMENTS

We previously found Employee was injured in the course and scope of her employment.  Kuehn v. Omega Pizza, et. al., AWCB Decision Number 90-0205 (August 24, 1990).


Employee worked for Employer delivering pizzas, preparing food, and waiting tables.  At the first hearing Employee testified she worked from 3 p.m. to 5 a.m. She testified she worked seven days a week, "but it wasn't all the time." At the first hearing she testified that, except for a two‑week period when she worked for another employer, her work was continuous from December 1989, until March 18, 1990, when she was injured.  She testified she was paid in cash by Dobrova, and sometimes paid by a check drawn on the First National Bank.


At the most recent hearing Employee testified that she worked seven days a week, 14 hours per day.  She testified the restaurant was open from about 3 p.m. to 5 a.m. She testified she was paid $5.00 per hour, with no overtime, and received tips as well.  She estimated her tips equaled $150 to $200 per week.  She testified she was paid by check usually.


Employee's father, Frank Kuehn, testified that he came to Anchorage for a three‑week visit in January 1990.  He testified that while he stayed with her for one week, Employee went to work about 4:30 p.m. and worked until 5 a.m. He saw her go to work six days in the week he stayed with her.


Employee's uncle, George Barth, testified that he lived in the same building as Employee, and frequently saw Employee when she was at work.  He testified that he was sure she worked no less than six days a week.  He testified she usually went to work about 3:30 p.m. and worked until 4:30 a.m. 


At the previous hearing Barth testified he has seen Employee working at Omega Pizza since January 1990.  He usually stopped by once or twice a week.


At the previous hearing Employee called her friend, Gregory Beveridge, to testify on her behalf.  He testified that Employee worked just about every night at Omega Pizza.


Dobrova testified that the restaurant was open from about 3 p.m. to 3 a.m., seven days a week.  He testified that he and his wife did the food preparation, clean‑up, and waited tables.  He testified that Employee only worked on Thursday, Friday, and Saturday nights.  At the previous hearing Dobrova testified that Employee was hired to work only part‑time at Omega Pizza.  At that time he testified she worked only Friday and Saturday nights if they were busy.  Otherwise, she often came into the business place, but just sat around.


Dobrova testified at the recent hearing that Frankie Kodza worked at the restaurant most of the time, and he only called Employee in when they were busy. lie testified the only time Employee worked a whole week was once when Kodza was in Hawaii.


Dobrova testified he paid Employee by check because he was aware of some problems she'd caused for a previous employer.  He agreed that she was paid $5.00 an hour, but he said he paid her $250 to $350 a week depending upon how much she worked.  He agreed that she received tips for waiting tables.


Roquel Amado, Dobrova’s common‑law wife, testified that she did not work with Employee.  She testified she had frequently seen Employee "hanging around" the restaurant, and later learned that Dobrova had hired her for part‑time work.  Amado testified that many times when Employee‑was at the restaurant she was not working but was talking to customers.


Amado testified that she believed Dobrova paid Employee by check.  Amado testified that Dobrova paid Kodza in cash for his work.  She also testified that Kodza did not work steadily at the restaurant.


At the previous hearing Dobrova called Kodza to testify.  He said Employee worked only on Friday and Saturday evenings.  Kodza also testified Dobrova had previously been in jail, and he had worked full‑time to help out, but otherwise he worked only four to five hours every day.  At the previous hearing, Dobrova also called Kimberly Wood to testify, She again testified at the most recent hearing.  Wood said that she lives in an apartment above omega Pizza and is frequently in the restaurant.  She testified Employee is there often, but only works on Friday and Saturday nights.  At the previous hearing Kodza testified that he and Employee were the only people working at the restaurant when she went out on the delivery during which she suffered an injury.  At the previous hearing Barth testified he returned to Omega Pizza after taking Employee to the hospital for treatment of her injury.  Among the people present at the restaurant when he returned were Dobrova and Amado.


Employee testified she gave Dobrova a notice of injury with her portion completed, but he refused to complete his part.  She alleges he knew of the injury.  At the previous hearing, Dobrova testified that Employee returned to Omega Pizza shortly after the March 1990 incident and said she would return to work as soon as the cast was off.  He was aware that she alleged she was hurt while delivering pizza.  Dobrova testified at the most recent hearing that he did not have a policy of workers' compensation insurance in effect at the time Employee was injured.


Employee testified about her work history for the two years before her injury.  She testified that she was in jail for a theft conviction in Washington from May 6, 1988, until May 1989.  She testified she worked for about four months in 1989 and earned $2,000.


When asked to provide details of her work history, Employee testified she came to Alaska after getting released from jail.  On May 18, 1989, she began working at Denny's restaurant as a waitress, earning $4.25 an hour.  She worked there until early September 1989.  She then went to work at the New Cauldron and worked there about two weeks.  After that she worked at Tony's Flapjack beginning in November 1989, and worked there for about one month.  There is a dispute about when Employee started working for Dobrova.  Employee testified she started working about the middle of December 1989.  Dobrova testified she started working in January 1990.


Regarding her work history after the injury, Employee testified she got a release from her doctor about the first of May, 1990, to do light‑duty work.  She then began working at Anchor Arms Motel, earning $7.00 an hour and working 20 to 25 hours a week.  About September 1, 1990, Employee went to work as a cook at a restaurant in Cantwell, Alaska.


Employee submitted various medical bills and reports.  The notes from her visit to the Emergency Room at Providence Hospital indicate that she complained only of pain from her left ankle to her left knee; there is no mention of problems with her back.  The doctor had ankle x‑rays taken which did not reveal any fracture or dislocation.  Her left ankle was placed in a cast.


Employee testified she saw Dr. Meinhardt in follow up for her ankle and for complaints of back pain.  We have no reports form Dr. Meinhardt, only bills.  The billings indicate he examined her back and ankle and had x‑rays taken.


Employee underwent physical therapy at Independence Park Physical Therapy, Inc. on April 3 and April 4, 1990.  Again, we have bills but no reports.


She was seen at the Emergency Room of Providence Hospital on April 4, 1990, with complaints of back spasms.


On April 6, 1990, various tests were performed at Dr. Meinhardt's requests.  These showed there was no disc herniation, only degenerative disc disease.


Employee had physical therapy at Alpine Physical Therapy from April 17, 1990 to July 12, 1990.  Alpine Physical Therapy provided reports; these reports indicate the therapy was for Employee's complaints of back pain.  An Eclipse Plus unit was also prescribed for Employee, apparently by Dr. Meinhardt.  The rental of the unit from April 25, 1990, through July 25, 1990, totaled $622.35.


On April 18,1990, Employee was again seen at Providence Hospital Emergency Room.  John Hanley, M.D., noted in her chart that she said back "went out tonight."


On September 4, 1990, Employee saw Samuel Schurig, D.C. He wrote a report dated September 14, 1990, to Employee's attorney.  He reported that he had provided manipulative therapy. Employee is not seeking payment of these charges from employer because she believes the condition Dr. Schurig treated might be the result of her work as a cook in Cantwell.


In his November 17, 1990, chart note Dr. Schurig stated he rated her permanent impairment under the AMA Guides to the Evaluation of Permanent Impairment (3rd ed., 1989) for her ankle injury at seven percent of the whole person.


Employee seeks an award of temporary total disability (TTD) benefits from March 18, 1990, to May 1, 1990, based on a compensation rate of $305.00 a week, and temporary partial disability (TPD) from May 2, 1990, through may 24, 1990, permanent partial impairment benefits based on a seven percent impairment rating, medical expenses up to August 24, 1990, which she claims total $4,061.71, interest on the TTD, TPD, PPI, and medical benefits.  Employee seeks penalties under AS 23.30.070(f), 85(b) 155(e) and 155(f) on all benefits requested, actual attorney's fees or minimum statutory fees if they exceed the actual fees, and costs including the cost of having Dr. Schurig testify telephonically at the hearing so Dobrova could cross‑examine him about Employee's PPI rating.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. WAS EMPLOYEE DISABLED AS A RESULT OF HER INJURY?


AS 23.30.185 provides:

In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.


Like TTD, TPD is also payable only through the date of medical stability.  AS 23.30.200.


In addition to determining the period of disability from the injury, we must also decide if the ankle injury is related to Employee’s complaints of, and treatment for, her back condition.


We lack medical evidence on both these issues.  We have no medical evidence of whet she reached medical stability.  Other than Employee's testimony, we have no evidence relating the back problems to her ankle injury.


In Employers Commercial Union Company v. Libor, 536 P.2d 131 (Alaska 1975), the court stated:

In Beauchamp v. Employers’ Liability Insurance., Corp. 477 P.2d 993, 996‑97 (Alaska 1970) we held that uncontradicted lay testimony, coupled with inconclusive medical testimony, can be enough to support a finding by the board that a physical condition is causally connected to an accidental injury sustained in the course of the employment.  This holding is based in part on the rationale expounded by Professor Larson in his well‑known treatise:

. . . .

[T]wo underlying reasons may be discerned:  The first is that lay testimony, including that of claimant himself, is of probative value in establishing such simple matters as the existence and location of pain, [and] the sequence of events leading to a compensable condition. [T]he second is that industrial commissions generally become expert in analyzing certain uncomplicated medical facts, particularly those bearing on industrial causation, disability, malingering and the like . . . .


Regarding the relationship of the back condition to the ankle injury, we find there is a causal connection.


la our previous decision we found that Employee slipped on the ice in the course and scope of her employment and injured her ankle.  We have medical evidence that the ankle injury resulted in a sprain.  Various witnesses have testified that Employee's ankle was placed in a cast after the injury.  We also have medical evidence that Employee suffers from degenerative disc disease.


We have heard numerous cases of injured workers with preexisting degenerative disc disease which have been aggravated by a slip and fall.  Considering that Employee's fall was severe enough to produce a sprain, and considering the proximity in time of the back complaints with the ankle injury, we find it is more probable than not that the slip and fall aggravated her back condition to cause her complaints of pain.  Accordingly, we find the back condition is causally related to the ankle injury and is compensable.


Determining the period of Employee's disability is more difficult.  We find it likely that her sprained ankle with a cast would disable her from performing her job duties for Employer which required a considerable amount of walking, standing and driving.  However, we have no evidence of when the cast was removed.  Employee testified that she was given a light‑duty work release on May 1, 1990.  We find six‑weeks would be a reasonable period of time to be off work for a sprained ankle.  We have no medical evidence that Employee's sprained ankle would have been disabling for more than six weeks.


Although Employee testified she was given a light‑duty release, this is contrary to the knowledge and expertise which we have gained from other cases regarding the recovery from a sprain.  Other than a person who does a considerable amount of walking over uneven terrain, we normally do not see a light‑duty release for a sprained ankle after six weeks of recovery time.  As discussed more fully below, we find Employee is not a credible wetness Because we find Employee is not credible, we elect to disregard her otherwise uncontradicted testimony. Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755, 757 n.4 (Alaska 1980); AS 23.30.122.


We have no medical evidence that Employee's back condition was disabling.  We are unable to determine from the type of examinations performed, the physical therapy reports, or the emergency room notes whether Employee's back condition would have independently produced any disability after May 1, 1990.  Accordingly, we find Employee failed to prove she was disabled due to her back condition.


For the foregoing reasons, we deny Employee's claim for temporary benefits after May 1, 1990.

II. WHAT ARE EMPLOYEE'S GROSS WEEKLY EARNINGS?


AS 23.30.220(a) provides in part:

The spendable weekly wage of an injured employee at the time of an injured is the basis for computing compensation.     It is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:

(1) The gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in

the two calendar years immediately preceding the injury.

(2) If the employee was absent from the labor market for 18 months or more of the two calendar years preceding the injury, the board shall determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history, but compensation may not exceed the employee's gross weekly earnings at the time of the injury. . . . 


Employee contends she was absent from the labor market for 18 months or more in‑the two years before the injury.  Based on her testimony at hearing, it appears that she worked for five and one‑half months in 1989.  Although we question her credibility, we have little other evidence to rely upon.  Accordingly, we conclude she was absent from the labor market for at least 18 months in the two years before injury.  Thus her GWE must be determined under AS 23.30.220(a)(2) based on the nature of her work and work history.


Both Employee and Employer agree she was paid $5.00 an hour and received tips from customers.  They also both testified that the restaurant opened at 3 p.m. Beyond that, there is little agreement in their testimony.


Employee testified at the most recent hearing that the restaurant was open until 5 a.m. She testified she worked 14 hours a day, seven days a week, At the first hearing she testified that she worked 14 hours a day, but not all the time.  We find Employee lied at one of these hearings. we find it more likely that she lied at the more recent hearing because it would he to her advantage to maximize the hours worked.  We cannot rely upon her testimony to determine the hours worked.


Employee presented witnesses who testified about her work schedule.  Her father testified she worked from 4:30 p.m. to 5 a.m. He testified she worked six days a week.  Barth testified Employee usually went to work at 3:30 p.m. and worked until 4:30 a.m. , and that she worked no less than six days a week.  At the previous hearing, Beveridge testified she worked just about every other night.


Dobrova testified the restaurant was open until 3 a.m. He testified Employee worked only part‑time on weekends.  He testified Kodza worked more than she did.  However, at the previous hearing Kodza testified he worked only worked part‑time except when Dobrova was in jail.  Either Dobrova or Kodza lied, or they both lied. we find it more likely Dobrova lied because it would be to his advantage to minimize the hours worked by Employee.


Amado testified that she did not work when Employee was working at the restaurant. she testified she often saw Employee in the restaurant, but Employee was not working; she was talking with customers.


We find the restaurant was open from 3 p.m. to 3 a.m., seven days a week.  We know that only four people worked there‑‑Dobrova, Amado, Kodza and Employee.  Because the restaurant offered a delivery service, at least two people would have to work all the time, or a total of 168 man‑hours each per week.


We find it is likely that Dobrova would work at his business as much as he could.  Amado would also have an interest in working as much as she could.  However, she testified she did not work with Employee.  Either this means Employee did not work much, or Employee worked frequently and Amado stayed home.  We find it more likely that Amado worked as much as she could.


According to the testimony at the last hearing from Kodza, Employee and Dobrova, at the time of the injury which was either a late Saturday night or an early Sunday morning, Kodza and Employee were the only two people working.  Obviously, Dobrova and Amado did not always work with one of their employees; at times they left the employees in charge.


We find it likely that Amado and Dobrova would each work between 40 and 50 hours per week.  This would leave between 88 and 68 hours to be split between Kodza and Employee.  Because we are left with little evidence from which to reach a conclusion, we chose to split the difference and divide it equally between Kodza and Employee.  We conclude that Employee worked 40 hours per week.  At $5.00 an hour, her wages would have been $200 a week.


Employee testified she earned between $150 and $200 a week in tips.  Dobrova confirmed she received tips.  Although Employee's testimony about the amount of the tips is also suspect, we have no contrary evidence about the amount.  We find she earned $150 a week in tips.


Employee testified she worked as a waitress and cook during the years before her injury.  In 1989 she earned $4.25 an hour working at Denny's Restaurant as a waitress.  She did not testify about the number of hours she worked, or whether she received tips.  At the time of‑the injury, she was working as a waitress, cook and delivery person.  After her injury, she initially worked as motel maid for a brief period.  In that job she earned $7.00, but only worked part‑time. in September she then returned to work full‑time as a cook.  She did not testify about her wages as a cook.


Considering Employee's work and work history, as well as her earnings at the time of injury, we conclude $350 per weekly fairly reflects her GWE.  Employee is single with only herself to claim as a dependent.  Her weekly TTD benefit is $224.07. (Alaska Workers’ Compensation Board "1990 Weekly Compensation Rate Tables").


We have awarded TTD benefits for the period of March 18, 1990, to May 1, 1990.  This is a period of six weeks and two days.  We find her TTD benefits equal $1,528.44.

III. IS EMPLOYEE ENTITLED TO PERMANENT IMPAIRMENT BENEFITS?


At the most recent hearing, Employee submitted a copy of Dr. Schurig's November 17, 1990, chart note in which he rated her permanent impairment for her ankle injury at seven percent of the whole person.  Although Employer questioned him about the rating, Dr. Schurig did not change his opinion.  We have no contrary evidence.


Employee indicated she may pursue a claim for a permanent impairment for her back condition.


We conclude that Employee has at least seven percent impairment of the whole person as a result of her March 18, 1990,

IV. IS EMPLOYEE ENTITLED TO MEDICAL BENEFITS AND INTEREST?


Because we have found Employee's ankle and back condition compensable, she is entitled to have Employer pay for medical treatment of those conditions.  Employee testified her medical expenses totaled $4,061.71.


We have reviewed the copies of the bills which Employee has filed with us.  We find the medical charges total $3,846.70
. These charges are as follows:

DATE OF TREATMENT 
PROVIDER
AMOUNT
March  18, 1990
Providence Hospital 
$427.40

March  18, 1990
Alaska Radiology 
36.00

March  26, 1990
Dr. Meinhardt 
490.00

April 2, 199
Dr. Meinhardt
65.00

April 3, 1990
lad. Park Therapy
85.00

April 4, 1990
Providence Hospital
131.41

April 4, 1990
lad. Park Therapy
85.00

April 6, 1990
MRI
813.75

April 12, 1990
Dr. Meinhardt
65.00

 April 18 ,1990
Providence Hospital 
116.80

July 12,1990
Alpine Therapy, Inc. 
779.00

July 25,1990
Pacific Rim Medical 
622.35

September  14, 1990
Dr. Schurig
130.00


We have no way of explaining the discrepancy.  We chose to rely upon the documented charges as the amount for Employee's medical services.


AS 23.30.095(c) provides in part:

A claim for medial or surgical treatment, or treatment requiring continuing and multiple treatments of a similar nature is not valid and enforceable against the employer unless, within 14 days following treatment, the physician or health care provider giving the treatment or the employee receiving it furnishes to the employer and the board notice of the injury and treatment, preferably on a form prescribed by the board.  The board shall, however, excuse the failure to furnish notice within 14 days when it finds it to be in the interest of justice to do so, and it may, upon application by a party in interest, make an award for the reasonable value of the medical or surgical treatment so obtained by the employee. . . .


Our regulation 8 AAC 45.086 provides in part:

(a) A provider who renders medical or dental services under the Act shall file with the board and the employer a substantially complete form 07‑6102 within 14 days after each treatment or service.

(b) The board, will in its discretion, deny a provider's claim of payment for medical or dental services if the provider fails to comply with this section.


Our regulation 8 AAC 45.082(d) provides in part:

Medical bills for an employee's treatment are due and payable within 30 days after the date the employer receives the medical provider's bill and a completed form 07‑6102. . . .


With the possible exception of Dr. Schurig's November 26, 1990, chart note, none of the medical providers have complied with the law or regulations.  None of the providers have reported to us or to Employer within 14 days of treatment.  None of the providers have filed a report on a board‑prescribed form.  Furthermore, Employee has not complied with the law or regulations either.


This failure to fully report has made it difficult for us to resolve some issues in this case.  Furthermore under AS 23.30.095(c) none of the medical bills are valid and enforceable at this time.


However, we choose to exercise our discretionary authority under AS 23.30.095(c) and excuse the providers' failure to timely report.  We do so because of the particular facts of this case Employer is uninsured and has resisted payment of any compensation benefits. Employee is unsophisticated in the system
. When we weigh the participants' positions and consider whether we should permit an uninsured Employer to escape responsibility, make the injured Employee be responsible for her medical bills, or leave the providers uncompensated, we conclude it best serves the interest of justice to excuse the failure to furnish timely notice.


Accordingly, we will order Employer to pay Employee's medical providers.  Because Employee has only claimed medical care to August 24, 1990, we delete Dr. Schurig's charges from the payment chart on page 13. Employer must pay all the other providers in accordance with the amount listed on the chart on page 13.  The total amount due is $3,716.70.


Next we consider Employee's request for interest on the above expenses.  As we noted above, under AS 23.30.095(c) none of the medical expenses were valid and enforceable until we excused the providers' and Employee’s failure to comply with the Act.  Because the bills were not valid and enforceable, we conclude interest is not payable either.  We deny Employee's request for an award of interest on her unpaid medical expenses at this time.

V. IS EMPLOYEE ENTITLED TO PENALTIES?


AS 23.30.070(a) requires an employer to file a notice with us

within 10 days after the employer has knowledge of the injury.  AS 23.30.070(f) provides in part:

An employer who fails or refuses to send a report required of the employer by this section. . . if so required by the board, pay the employee. . . an  additional award equal to 20 percent of the amounts which were unpaid when due. . . .


Based on the testimony of all the witnesses at the two hearings, we find Dobrova and Amado had knowledge of Employee's injury, as well as her contention that it was work related, since the day it happened.  We find they knew Employee was at least temporarily disabled for a period of time.  We find they have not paid any TTD benefits.  We find they did not file the report required by subsection 70(a).


We will require Employer to pay an additional 20 percent of the TTD benefits we awarded herein.  As those benefits totaled $1,528.44, the penalty is $305.69. We deny the request for the penalty to be assessed on either the PPI or medical benefits because the amounts were not due at the time of the most recent hearing.


Employee sought a penalty under AS 23.30.085(a), and employer is required to file evidence of compliance with the insurance provisions in the Act.  Dobrova testified at the most recent hearing that he had no insurance at the time of Employee's injury.  Our records indicate no evidence of compliance at that time or since that time
. We conclude that Employer did not comply with AS 23.30.085(a).


AS 23.30.085(b) provides "If an employer fails, refuses, or neglects to comply with the provision of this section, the employer shall be subject to the penalties provided in AS 23.30.070 for failure to report accidents; . . . ." We interpret this as meaning we can assess another 20 percent penalty for Employer's failure to file evidence of Compliance.  Accordingly, we assess an additional 20 percent penalty on the TTD benefits awarded.  The penalty amount is $305.69


Employee also requested a penalty under AS 23.30.155(e) because Employer did not timely pay or controvert Employee's compensation benefits.  We have already found Employer did not timely pay benefits.  Although Employer did file a controvert notice, it was not filed until July 5, 1990, which is not within 21 days of the date Employee's TTD benefits became payable.  Because Employer did not comply with subsection 155(e), we assess the penalty provided by subsection 155(e) of 25 percent of the TTD benefits due.  The penalty equals $382.11.

Employee also requested a penalty under AS 23.30.155(f). That subsection provides in part: "If compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 25 percent of it, . . . . "


We have reviewed our previous decision and order and find that no compensation was awarded.  The issue at the previous hearing was whether Employee's injury was covered under the Act.  At page nine of our decision, we stated: "Due to the parties' agreement, we do not decide the benefits due Employee, if any, at this time.  If necessary, we will decide the benefits due after Employee has requested and we have held another hearing." In our order we retained jurisdiction "to determine what benefits, if any, Employee is entitled as a result of her March 18, 1990, injury." (Kuehn, AWCB Decision No. 90‑0205 at 10.) We did not order Employer to pay any specific compensation benefits.  We conclude we must deny Employee's request for a penalty under AS 23.30.155(f).

VI. IS EMPLOYEE ENTITLED TO ACTUAL ATTORNEY'S FEES AND COSTS?

We find Employer both controverted and resisted payment of

the benefits we have awarded Employee.  Under AS 23.30.145(a) we can award minimum statutory fees or fees greater than that based on the nature, length, and complexity of the legal services provided as well as the benefits obtained.  Because Employee's claim involved medical benefits we can also award a reasonable fee under AS 23.30.145(b).


First we find the minimum statutory fee based on the compensation awarded at this time equals $1,247.84. Employee's attorney filed an affidavit itemizing the services performed.  He documented 35.4 hours before the hearing and supplemented the affidavit at the hearing by stating an additional five hours had been spent in the days after the affidavit was filed in preparing for and attending the hearing.  He requests at an hourly rate of $125.00; the total bill is $5,050.00. Costs of $190.13 were also documented, and Employee's attorney requested that we retain jurisdiction to award additional costs incurred at the hearing.


We have reviewed the itemized billing and find three items that do not appear related to the claim.  There is a charge of one hour to review court records and two charges totaling seven‑tenths of an hour relating to a foreclosure.  We deduct those items from the billing.  This leaves a claim of $4,836.10 for attorney's fees.  We find this amount represents a reasonable attorney's fee for this claim.


We have reviewed the cost documentation and find the amounts requested can be awarded under AS 23.30.145.  We will order Employer to pay the requested costs of $190.13.  We will retain jurisdiction to assess additional costs upon receipt of the appropriate documentation and a request.

ORDER

I. Employer, Shaban Dobrova and Roquel Amado, dba Omega Pizza, jointly and severally, shall pay Employee temporary total disability benefits of $1,528.44 for the period of March 18, 1990, through May 1, 1990.


2. Employee's gross weekly earnings are $350.00.


3. Employee's claim for temporary benefits after May 1, 1990, is denied and dismissed.


4. Employer, Shaban Dobrova and Roquel Amado, dba Omega Pizza, jointly and severally, shall pay Employee permanent partial impairment benefits of $9,450.00


4. Employer, Shaban Dobrova and Roquel Amado, dba Omega Pizza, jointly and severally, shall pay Employee's medical expenses totaling $3,716.70.


5. Employee's request for penalties and interest on the medical expenses we awarded above is denied and dismissed.


6. Employer, Shaban Dobrova and Roquel Amado, dba Omega Pizza, jointly and severally, shall pay Employee penalties under AS 23.30.070 of $305.69, under AS 23.30.085(b) of $305.69, and under As 23.30.155(e) of $382.11.


7. Employee's request for additional compensation under AS 23.30.153(f) is denied and dismissed.


8. Employer, Shaban Dobrova and Roquel Amado, dba Omega Pizza, jointly and severally, shall pay Employee's reasonable attorney's fees of $4,836.10 and legal costs of $190.13.


9. We retain jurisdiction to award additional legal costs.


DATED at Anchorage, Alaska this 31st day of December, 1990.


ALASKA WORKERS' COMPENSATION BOARD

/s/ Rebecca Ostrom
Rebecca Ostrom, Designated Chairman

/s/ Donald R. Scott
Donald Scott, Member

/s DwRichards
David W. Richards, Member

RJO:rjo

If compensation is payable under the terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days after the due date unless an interlocutory injunction staying payment is obtained in Superior Court,

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a part in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Kathryn A. Kuehn, employee/applicant, v. Shaban Dobrova and Roquel Amado d/b/a Omega Pizza (uninsured), employer,/defendants; Case No. 900795; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 31st day of December, 1990.
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� The only item that we have omitted is a possible $555.00 balance brought forward on the first bill that we have from Independence Park Physical Therapy, which is the bill dated April 3, 1990.  We have no previous bill and there is no explanation of this balance.  Without additional evidence, we have no way of knowing if this charge is related to Employee's injury, or if it is for services provided before her March 18, 1990, injury.





� 0fcourse, we are troubled by the fact that even after she obtained an attorney who is knowledgeable about the system to represent her, the attorney failed to seek compliance from the providers and obtain the reports we need.





� In our August 24, 1990, decision and order we requested the staff of the Workers' Compensation Division to investigate Employer and determine whether a stop order should be requested.  We have no indication that the staff has acted upon this request.





