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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ANITA M. EHLERT,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8310561


v.
)



)
AWCB Decision NO. 91-0001

HEALTH CARE SERVICES,
)



)
Filed with AWCB Anchorage


Employer,
)
January 02, 1990



)


and
)



)

INDUSTRIAL INDEMNITY COMPANY,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


We initially heard this request for approval of a compromise and release (C&R) agreement on October 24, 1990 in Anchorage, Alaska.  Employee attended the hearing telephonically from Texas, and her attorney, David Condon, attended by phone from Tacoma, Washington.  Employer and Insurer (Defendants) were represented by attorney Mark Figura.


On October 31, 1990 we notified the parties we would not approve the C&R because it did not appear to be in the best interest of Employee per AS 23.30.012. We also indicated in the notice that we were ordering that Employee submit to an independent medical examination, and we stated we were seeking a physician to perform this examination.

However, upon further review and discussion of the record, we have determined that another medical examination is unnecessary for purposes of deciding whether to approve the C&R. We closed the record on December 14, 1990, the next date we met after finishing our discussion and review.  This decision and order reflects our findings and conclusions on the C&R.


ISSUE

Under AS 23.30.012, does the compromise and release appear to be to the best interest of Employee?


FINDINGS OF FACT AND CONCLUSIONS OF LAW

There is no current dispute that Employee hurt her back on June 12, 1983.  Defendants paid her workers' compensation benefits until September 3, 1986 when the parties filed a compromise and release (C&R 1) which was approved by the board.  In C&R 1, Employee waived her right to eligibility for all workers' compensation benefits, related to her 1983 injury, except for medical benefits to which she was entitled under the Alaska Workers' Compensation Act (Act).


Since then, Defendants have filed controversion notices on four separate occasions; April 1, 1987; January 8, 1988; February 8 1988; and April 14, 1989.  Essentially, these controversions appear to be denials of medical costs of one kind or another.


On October 2, 1989 Employee filed an application requesting medical benefits, including medical testing and treatment recommended by her treating physician.  This claim was settled via the second C&R (C&R 2) filed September 25, 1990.  In C&R 2, Employee waived her right to eligibility for future medical benefits.  In exchange, Defendants agreed to place $30,000 into a trust which Employee could use for medical costs.


Employee testified she is in pain "24 hours a day." She indicated that the main reason she wanted to settle her claim was so she could have some money readily available to pay whatever doctor from whom she chose to get treatment.  She maintained that the physician that performed two of her three back surgeries refused to treat her because he does not take Medicare patients (for which she is eligible), and she can't afford otherwise to go to him.  She further indicated she was tired of fighting with insurer about her claim.  She testified she currently cannot afford to go a doctor to get treatment.


Defendants contend that Employee's "current condition and need for medical treatment  do not arise out of or in the course and scope of the employment, specifically the June 12, 1983 incident." (C&R 2 at 5).  They also contend that at most, they should only be required to pay for conservative care, and that Employee has failed to mitigate her damages.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.012 states in pertinent part:


The agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement.  The board may approve lump‑sum settlements when it appears to be in the best interest of the employee or beneficiary or beneficiaries.


In addition, regulation 8 AAC 45.160(e) indicates that if an employee waives medical benefits in a C&R agreement, such a waiver is "presumed unreasonable and will not be approved absent a showing that the waiver is in the employee's best interests."


Regarding settlements, Professor Larson states:


Apart from variations in the language of the statutes applied in these cases, which undoubtedly account in part for the disparity in results, the underlying issue is once more the choice between viewing a compensation claim as a sort of private tort right and recognizing the social‑protection character of the compensation system.  If one thinks of a compensation claims as a private, personal, adversary money claim against the particular employer and his insurance carrier, one will go to conclude, as the Kansas court did, that "workmen are not in any respect under guardianship or other disability; they and their employers are free agents; they may release their employers from liability for injuries on any agreed terms set forth.  "What this overlooks is that the entire compensation system has been set up and paid for, not by the parties, but by the public.  The public has ultimately borne the cost of compensation protection in the price of the product, and it has done so for the specific purpose of avoiding having the disabled victims of industry thrown on private charity or public relief . . . To this end, the public has enacted into law a scale of benefits that will forestall such destitution.  It follows, then, that the employer and employee had no private right to thwart this objective by agreeing between them on a disposition of the claim that may, by giving the worker less than this amount, make him a potential public burden.  The public interest is also thwarted when the employer and employee agree to a settlement which unnecessarily increases the cost of the product by giving the worker more than is due.


. . . . 


As against this, it is often argued that to permit compromise will enable claimants to get at least something in the many controversial cases where there is serious doubt whether fundamental conditions of liability can be established.  But again it must be stressed that the objective of the legislation is not to see how much money can be transferred to workmen as a class; it is to ensure that those with truly compensable claims get full compensation.  If there is doubt about the compensability of the claim, the solution is not to send the claimant away half‑compensated; but to let the Compensation Board decide the issue.  That is the Board's job.

3 A. Larson, Workmen's Compensation Law, Section 82.41‑82.42, pp. 15‑564 to 15‑567 (1983).


Concerning waivers of future medical benefits, Professor Larson writes:


A settlement ordinarily stops only the claimant's rights to weekly income benefits and  does not affect his rights to future medical benefits. . . This strictness is well justified, since it is difficult to imagine why it should ever be in the best interests of a claimant to bargain away his rights to future medical treatment for a lump sum.  After all, how can unknown future medical costs be subjected to commutation on an actuarial basis?  It is significant that the Council of State Government's draft compensation law does not permit even its strictly controlled application of lump‑summing to be applied to medical benefits.

Id. at Section 82.59, pp. 15‑571 to 15‑572.


After reviewing the record in this matter, we find a waiver of Employee's right to medical benefits does not appear to be in her best interests.  She complained of 24‑hour back pain and of her financially inability to get treatment from her former treating doctor. She also complained of arguments with representatives of Insurers. Neither of these reasons, either alone or in combination, suffice, in our view, to approve the C&R under AS 23.30.012.


It may seem that the settlement mount ($30,000.00) is substantial to care for Employee's back problems, particularly when some examining physicians recommend only conservative care at this time.  However, at least one physician has asserted that yet another surgery cannot be ruled out.  The cost of this surgery has been estimated at $20,000.00 to $25,000.00, a sum which would consume most of the trust dollars provided by this C&R.  In our view, the amount remaining would appear to be insubstantial to care for Employee's condition post‑surgery.


Finally, we note that in Nielsen v. Anchorage Drywall, AWCB No. 88‑0173 (June 30, 1988); Aff'd 3AN‑89‑239 CT, (Super.  Court) (April 5, 1990), we found that the evidence in that record, at the time we reviewed the C&R, was "at least equally balanced on the issue of compensability." Id. at 4.


Given this balance on the compensability evidence, we conclude settlement was not in the employee's best interest.  In the matter currently before us, we find a preponderance of the evidence favors Employee's claim for medical benefits.  We could not find a medical record indicating Employee's 1983 injury is not a substantial factor in bringing about her current condition.


Accordingly, we conclude the C&R before us does not appear to be to the best interest of Employee.  She clearly has a significant back problem.  As indicated by Professor Larson, we would be remiss to pass her need and right (or potential right) to medical care on to "private charity or public relief," or to send her away partially compensated when the preponderance of evidence presently available supports her claim.


ORDER

The parties' compromise and release, filed September 25, 1990 is denied and dismissed.


Dated at Anchorage, Alaska, this 2nd day of January, 1990.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson 


Mark R. Torgerson, 



Designated Chairman



 /s/ R.L. Whitbeck Sr. 


Richard L. Whitbeck, Member

MRT/fs


DISSENT OF MEMBER HARRIET M. LAWLOR

I concur with the majority that approval of the compromise and release does not appear to be in the best interest of Employee.  However, I dissent from their decision not to send Employee to an independent medical examiner.


The record and Employee's testimony indicates Employee has a serious back problem.  She needs treatment and care.  My review of the record indicates it is clear Employee's current condition is related to her 1983 injury. On this basis, I do not see how it could ever be in her best interest to settle her right to workers' compensation medical benefits.


I believe the primary reason Employee wants to settle her claim is because she has developed an annoying relationship with Insurer. In this regard, I believe Insurer‑‑consciously or not‑‑‑is  squeezing Employee into a settlement.  This development is unfortunate.  If Employee's claim is compensable (which I believe it is) , she has a statutory right to get treatment from the physician of her choice, as long as that treatment is reasonable and necessary per AS 23.30.095. Insurer should in no way interfere with Employee's choice of physician.  AS 23.30.095(i).



 /s/ H.M. Lawlor 


Harriet M. Lawlor, Member

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Anita M. Ehlert, employee/applicant; v. Health Care Services, employer; and Industrial indemnity, insurer/defendants; Case No. 8310561; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 2nd day of January, 1990.



Janet P. Carricaburu, Clerk

ANITA M. EHLERT,
)



)


Employee,
)
ERRATA SHEET FOR


  Applicant,
)
DECISION AND ORDER



)
ISSUED 1/2/91


v.
)



)
AWCB Case No. 8310561

HEALTH CARE SERVICES,
)



)
AWCB Decision No. 91-0001


Employer,
)



)
Filed with AWCB Anchorage


and
)
January 08, 1992



)

INDUSTRIAL INDEMNITY COMPANY,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


On January 2, 1991, a decision and order was issued in the above captioned claim.  Due to a clerical error, the date it was filed with the Alaska Workers' Compensation Board was stamped as January 2, 1990.  Please let it be noted for the record that the correct date the decision and order was filed with the board was on January 2, 1991.


Dated at Anchorage, Alaska, this 8th day of January, 1991.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Errata Sheet for the Decision and order issued 1/2/91, in the matter of Anita M. Ehlert, employee/applicant; v. Health Care Services, employer; and Industrial Indemnity, insurer/defendants; Case No. 8310561, dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 8th day of January, 1991.



Janet  P. Carricaburu, Clerk
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