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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

EDWARD J. MOONEY,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8912159


v.
)



)
AWCB Decision No. 91-0008

CHUGACH ELECTRIC ASSOCIATION,
)



)
Filed with AWCB Anchorage


Employer,
)
January 11, 1992



)


and
)



)

RELIANCE INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


We heard arguments on this discovery issue on December 14, 1990 in Anchorage, Alaska.  Employee was present and represented by attorney Michael Jensen.  Defendants were represented by attorney Constance Livsey.  We closed the record when the hearing concluded.


ISSUE

Should we grant Employee's petition to compel Defendants to produce the Material Safety Data Sheets (MSDS) compiled during his employment with Employer?


CASE SUMMARY

Employee has filed an application for workers' compensation benefits alleging that on May 21, 1989 he injured his right foot and leg while bracing for a fall off a ladder. (Employee application filed November 8, 1989).  Employee has not returned to work since then.  Defendants paid Employee temporary total disability (TTD) benefits until October 2, 1989.  They have controverted all benefits after that date.


Since then, Employee has reported additional symptoms to at least two physicians.  He apparently believes he may have been exposed to toxic chemicals while working for Employer between 1981 and 1989, and that his new symptoms may be related to this exposure.


The two pertinent physicians who have addressed these symptoms are Morris Horning, M.D. and Glade Birch, Ph.D. In a June 1990 report Dr.Horning, a specialist in physical medicine and rehabilitation, had previously examined Employee's ankle.  In June 1990, his medical impression of Employee was 1) "right foot ankle pain with no objective findings; and 2) "diffuse total body pain syndrome, possibly a fibromyalgia."


In a subsequent deposition, Dr. Horning stated he thought fibromyalgia was similar to chronic fatigue syndrome. (Horning Dep. at 27).  He stated both of these ailments are "poorly accepted" in the medical community because of a lack of objective findings in the patient.  When asked for a description of fibromyalgia, Dr. Horning stated he didn't "know that exactly," because it is "a real vague area." (Id. at 29).  He added that in his experience, it generally occurs following some kind of trauma, and he indicated  that it seems to occur in people "who are real tense and in some way emotionally distraught." (Id.). Dr. Horning concluded he did not know whether Employee suffers from fibromyalgia. (Id. at 30).


Dr. Birch, who is a psychologist, tested Employee between May 7, 1990 and May 21, 1990 for Chronic Fatigue and Immune Deficiency Syndrome (CFIDS) Dr. Birch's undated three‑page report states Employee reported that his "symptoms followed exposure to possible toxic chemicals during employment." Employee also reported "an employment history of persecution which, together with the wide‑ranging symptom report, raised the diagnostic question of whether each history is factually based, or somatic and paranoid in origin." (Birch undated report at 1).


According to Dr. Birch, CFIDS is currently conceptualized as a cytosine‑mediated illness, produced by a virus or toxic agent in those with a hereditary predisposition." (Id. at 3) . Dr. Birch concluded, after testing Employee, that Employee's "neuropsychological profile is typical" of CFIDS. (Id.). He stated: "It is my professional opinion, given the history of Mr. Mooney's health, that both the reported foot infection and the toxic chemical exposure were efficient producing causes of the syndrome." (Id. at 1).


Employee asks us to compel Defendants to produce the material safety data sheets (MSDS) for the entire period he worked for Employer at the various power plants.  Defendants assert among other arguments, that the MSDS are not relevant to the ankle injury which is the subject of Employee's claim for benefits.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.135(a) indicates in pertinent part that in hoard proceedings, we are "not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties."


Our regulation 8 AAC 45.054(a) allows for the taking of depositions of a material witness "in accordance with the Alaska Rules of Civil Procedure." See also AS 23.30.115. Further, 8 AAC 45.054(b) states that [u]pon the petition of a party, the board will, in its discretion, order other means of discovery." We find that "other means of discovery" includes a request for production of documents. 


Before we will grant Employee's petition, we must find that the documents requested are relevant to his application for benefits. In this regard, 8 AAC 45.120(e) states in pertinent part:


Any relevant evidence is admissible if it is the sort of evidence on which responsible persons are accustomed to rely in the conduct of serious affairs, regardless of the existence of any  common law or statutory rule which might make improper the admission of such evidence over  objection in civil actions.

(Emphasis added)


In past decisions, we have used the definition of relevant evidence in Rule 401 of the Alaska Rules of Evidence as a guide in deciding whether we should order production of requested documents. See, e.g., Zumwalt v. Municipality of Anchorage, AWCB Case No. 87‑0221 (September 18, 1987).  Rule 401 defines relevant evidence as "evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence."


Employee argues that Defendants must produce the material safety data sheets (MSDS) because they show the various chemicals to which Employee may have been exposed during his employment there. Having this information, he adds, he can then determine whether the fibromyalgia or chronic immune deficiency syndrome (CFIDS) was work‑related.  He added that by getting the MSDS, he  could then determine whether the doctors' hypotheses have a "basis in fact."


Defendants counter that to this point, Employee has only reported a simple ankle injury; he has not filed a toxic exposure injury, and his application for benefits has never been amended.  Defendants admit that it would be a different matter if Employee had filed a report and application indicating a toxic exposure injury.  However, Defendants assert that to this point, Employee's request is irrelevant to the matter currently in dispute.  Further, Defendants stated they spoke to an attorney for Employer who indicated Employee's request, which is very broad, involves mazy thousands of documents and is therefore burdensome and costly.


We agree with Employer that Employee's request is currently irrelevant to the currently filed dispute.  Employee has not filed an injury report or application for benefits based on toxic exposure.  The only filed claim is based on a slip or fall from a ladder. Even Employee admits that the MSDS would help him determine if the medical "hypotheses" have a basis in fact. At the present time, the doctors' impressions are speculative. Further, none of the physicians who have examined Employee have made any connection between his ankle injury (and resulting condition) and toxic chemicals. 


Rule 26(b)(1) of the Alaska Rules of Civil Procedure defines the scope of discovery in civil actions.  This section states that generally, parties may discover any unprivileged matter "which is relevant to the subject matter involved in the pending action." (emphasis added).  At present, Employee has not filed an injury report or claim based on toxic exposure.  We conclude his petition for production is not relevant to the action currently filed.  As the Alaska Supreme Court has held, "discovery related to an insubstantial claim may be refused." Douglas v. Glacier State Telephone Co., 615 P.2d 580, 593.  The court added that a trial court is within its discretion to deny wide‑ranging, cumbersome discovery "grounded upon nothing more than conjecture." Id, at 593.


We note that Defendants stated at hearing they will provide MSDS for Employee if he will only pay the copy cost.  We further note that Employee told at least two doctors, Dr. Birch and Janice Kastella, M.D., that he suffered possible toxic exposure during employment.  In fact, Dr. Kastella's September 19, 1990 evaluation states Employee reported a "drenching" in toxic chemicals in 1984.  As a cost‑saving measure for his investigation, we suggest Employee get MSDS for some of the specific periods (such as the drenching date in 1984) he thinks he may have suffered exposure.  Employee should also keep in mind the various statutes of limitations in the Alaska Workers' Compensation Act.


Finally, if employee had filed a claim for a toxic exposure injury, the result here would be different.  Even defendants acknowledge this probability.  We have consistently allowed and authorized very broad discovery by employees or employers.  Nonetheless, assuming employee files a toxic exposure claim, his discovery request may need to be more narrowly tailored than that contained in the present petition.


ORDER

Employee's petition to compel discovery of the material safety data sheets is denied and dismissed.


Dated at Anchorage, Alaska, this 11th day of January, 1991.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson 


Mark R. Torgerson, 



Designated Chairman



 /s/ R.L. Whitbeck Sr. 


Richard L. Whitbeck, Member



 /s/ D.W. Richards 


David W. Richards, Member

MRT/dt


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Edward J. Mooney, employee/applicant; v. Chugach Electric Association, employer; and Reliance Insurance Co., insurer/defendants; Case No. 8912159; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 11th day of January, 1991.



Dwayne Townes, Clerk
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