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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

SUSANNE SCOTT,
)



)


Employee,
)
DECISION AND ORDER


  Respondent,
)



)
AWCB Case No. 9000746


v.
)



)
AWCB Decision No. 91-0013

TOK AREA MENTAL HEALTH CENTER,
)



)
Filed with AWCB Fairbanks


Employer,
)
January 16, 1991



)


and
)



)

PROVIDENCE WASHINGTON INS.,
)



)


Insurer,
)


  Petitioners.
)

                                                             
)


We are deciding this petition to dismiss the employee's claim on the basis of the documentary record and the parties' pleadings in Fairbanks, Alaska.  Attorney Michael  McConahy represented the petitioning employer and insurer; and attorney Michael Patterson represented the respondent employee. We closed the record when we met on January 15, 1990.


ISSUES
1. Shall we award attorney fees and costs against the employee under Alaska Rule of Civil Procedure (ARCP) 37 for failure to attend her duly‑noticed deposition?

2. Shall we dismiss the employee's claim for benefits under ARCP 37 for failing to attend the deposition?


CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

The employee slipped and fell, injuring her back, while leaving the Tok Area Mental Health Clinic on January 18, 1990 where she worked as a clinical psychologist.  She filed an Application for Adjustment of Claim dated April 10, 1990, requesting a variety of benefits.  The employer controverted the claim with a notice dated July 26, 1990.  This notice referred to a medical report by her treating physician at the time, John Joosee, M.D., dated July 16, 1990, which indicated that the employee had recovered to her pre‑injury condition, was medically stable, and suffered no permanent impairment from the work injury.


In a prehearing held on July 17, 1990 the parties agreed to a deposition of the employee.

On July 23, 1990 the employee's attorney, Valerie Therrien, withdrew from the case.  On July 25, 1990 the employer attempted to personally serve the employee at her two addresses of record (and also attempted to serve her by mail) with notice of a deposition set for August 6, 1990.  Attempts at service failed, so the employer canceled the deposition.  On August 17, 1990 the employer served her and attorney Chancy Croft (who she claimed was considering representing her) with a subpoena for her deposition on August 31, 1990.  Mr. Croft subsequently declined to take her case.  On August 19, 1990 attorney Dennis McKelvie took her case and requested that the deposition be continued while he prepared for her case.  The employer agreed to this.  On October 3, 1990 the employer served notice on Mr. McKelvie for a deposition of the employee on October 12, 1990.  Mr. McKelvie withdrew from the case, subsequently referring it to attorney Tim MacMillan.  On October 11, 1990 the employer served Mr. MacMillan with notice of the employee's deposition on November 2, 1990.  Mr. MacMillan declined to represent the employee an October 29, 1990.  On the same day the employer made personal service on the employee giving notice of her videotape deposition on Friday, November 2, 1990 in Anchorage, her city of residence.  The employee called in at the time of the deposition to refuse to attend until she retained another attorney.


The employer filed a petition and memorandum dated November 16, 1990 requesting us to sanction the employee under ARCP 37 by awarding the employer's deposition costs and attorney fees against her, and by dismissing her case with prejudice.  On the same day attorney Michael Patterson entered an appearance to represent her.  At a prehearing on November 26, 1990 the parties agreed to argue the employer's petition to dismiss on December 4, 1990.  At that hearing we permitted the parties to adjourn because of unforseen evidence revealed in discovery.  By agreement of the parties we are deciding the employer's petition on the basis of the pleadings and documentary record.


The employer submitted an itemized affidavit of attorney fees and costs related to the aborted deposition of November 2, 1990.  The employer's counsel claims a fee of $135.00 per hour for 18.4 hours, totaling $2,484.00. The employer claims additional costs of $657.00. The employee made no objection to the itemization of fees and costs.


The employer argues that the employee has a history of evading depositions and that her refusal to attend the November 2, 1990 deposition was willful and egregious, resulting in unnecessary and unconscionable costs to the employer.  It requested us to sanction the employee under ARCP 37 by awarding fees and costs against her.  It also cites a series of court decisions from other jurisdictions, which support dismissal of the entire claim for benefits.


The employee argues in an Answer dated December 19, 1990 that she did not fail to provide discovery, and that any discovery violations were not willful.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Our regulation at 8 AAC 45.054 governs discovery in our proceedings.  It provides, in part:


(a) Hearings will be held at the time and place fixed by notice serviced by the board under 8 AAC 45.060(e). A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter.


8 AAC 45.074 provides; in part:


(a) The testimony of a material witness, including a party, may be taken by written or oral deposition in accordance with the Alaska Rules of Civil Procedure . . . .


ARCP 37(d) provides, in part:


Failure of Party to Attend at Own Deposition or Serve Answers to Interrogatories or Respond to Request for Inspection.  If a party or an officer, director, or managing agent of a party or a person designated under Rule 39(b)(5) or 31(a) to testify on behalf of a party fails (1) to appear before  the officer who is to take the deposition, after being served with a proper notice ... the court in which the action is pending on motion may make such orders in regard to the failure as are just, and among others it may take any action authorizing under paragraphs (A), (B), and (C) of subdivision (b)(2) of this rule.  In lieu of any order or in addition thereto, the court shall require the party failing to act or the attorney advising him or both to pay the reasonable expenses, including attorney's fees, caused by the failure, unless the court finds that the failure was substantially justified or that other circumstances make an award of expenses unjust....


ARCP 37(b)(2) provides, in part:


Sanctions By Court in Which Action is Pending.  If a party or an officer, director or managing agent of a party or a person designated under Rule 30(b)(6) or 31(a) to testify on behalf of a party fails to obey an order to provide or permit discovery, including an order made under subdivision (a) of this rule or Rule 35, or if a party fails to obey an order entered under Rule 26(f), the court in which the action is pending may make such orders in regard to the failure as are just, and among others the following;


...


(C) An order striking out pleadings or parts thereof, or staying further proceedings until the order is obeyed, or dismissing the action or proceeding or any part thereof, or rendering a judgement by default against the disobedient party....

I. Petition for Attorney Fees


The employer alleges that the employee refused to appear at her duly‑noticed deposition without reasonable justification, causing it to incur certain itemized costs and attorney fees in the wasted effort.  It argues that ARCP 37(d) requires the award of these fees and costs against the employee.


However justified the employee might have been in her desire for legal representation at the hearing, it is clear that she was unreasonable to wait until the last moment to refuse to participate.  Because she failed to raise her concerns in a timely manner, we find that the employee's failure to participate in her own deposition was unjustified.


The Alaska Supreme court interprets ARCP Appellate Rule 508(e) to allow an award of attorney's fees to an employer by a state court in workers' compensation claims.  Whaley v. Alaska Workers' Compensation Board, 648 P.2d 955 (Alaska 1982).  We interpreted 8 AAC 46.054 to authorize us to award fees and costs to an employer under ARCP 37 in Alaska Lumber and Pulp Co. v. Raney, AWCB No. 84‑0176 (June 8, 1984).  Nevertheless, considering the employee's lack of a stable residence and of any employment, we infer that her financial resources are very slender.  An award of fees and costs would bring little real relief to the employer and would impose a crippling burden on the employee while she is attempting to pursue her claim.


Although we find that the employee was unjustified in failing to attend her deposition on November 2, 1990, we decline to award the legal fees and costs requested.

II. Petition to Dismiss


The sanction of dismissal under ARCP 37(b)(2)(D) is discretionary and we find general authority to apply this sanction under AS 23.30.135. Although the record is clear that the employer made repeated attempts to depose the employee and that the employee refused to cooperate, we are loathe to apply such a drastic sanction for an action which may have been taken in haste or panic by an unrepresented employee.


8 AAC 45.054(c) gives us broad authority to order discovery upon a party's petition.  As we hesitate to dismiss the employee's claim without considering its merits, we will attempt to mitigate this situation by ordering discovery.  We order the employee to promptly contact the employer and offer to submit to a deposition at a reasonable time on a reasonable date within one month of the issuance of this decision and order.


We instruct the parties to report back to us within one month concerning whether or not the employee has complied with this order.  We retain jurisdiction over the petition pending the employee's compliance.  If the employee complies with this order we will deny the employer's petition to dismiss.  If the employee fails to comply with this order within one month of its issuance, we will dismiss her claim for benefits on our own motion under ARCP 37.


ORDER
1. The employer's petition for attorney fees and legal costs is denied.

2. We retain jurisdiction over the employer's petition to dismiss, pending the employee's compliance with this decision and order.


Dated at Fairbanks, Alaska, this 16th day of January, 1991.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ William S.L. Walters 


William S.L. Walters, 



Designated Chairman



 /s/ Joe J. Thomas 


Joe J. Thomas, Member



 /s/ Steve M. Thompson 


Steve Thompson, Member

WSLW/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Susanne Scott, employee/respondent; v. Tok Area Mental Health Center, employer; and Providence Washington Ins., insurer/petitioners; Case No. 9000746; dated and filed in the office of the Alaska Workers' Compensation Board at Fairbanks, Alaska this 16th  day of January, 1991.



Marci Lynch, Clerk
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