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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MARLA GILLMORE,
)



)


Employee, 
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8520540


v.
)



)
AWCB Decision No. 91-0016

STANLEY SMITH SECURITY,
)



)
Filed with AWCB Fairbanks


Employer,
)
January 17, 1991



)


and
)



)

NATIONAL UNION FIRE INSURANCE
)

COMPANY,

)

                                                             
)


We considered this case on remand from the Fourth Judicial District Alaska Superior Court in Fairbanks, Alaska on January 15, 1990.  Attorney Michael Stepovich represented the applicant employee, and attorney Dennis Cook represented the defendant employer and insurer.  By agreement of the parties we decided the case on the basis of the written record.


ISSUE
1. Is the employee entitled to temporary total disability (TTD) benefits from June 28, 1986 through November 11, 1986 under AS 23.30.185?

2. Is the employee entitled to attorney fees under AS 23.30.145?


RELEVANT CASE HISTORY AND SUMMARY OF THE EVIDENCE

The employee strained her back by falling from an escalator while working as an airport security screener for the employer on August 24, 1985.  The employer provided TTD benefits until she was released to work by Robert Dingeman, M.D., on February of 1986.  She returned to work intermittently for her employer, and she found work in a gift shop from April 27, 1986 through June 27, 1986.  A number of disputes arose over the employer's attempt to find work placement for her.  We heard her claims for various additional periods of TTD benefits on August 15, 1989, but denied all those claims based on her medical records and her physician's releases to work.  AWCB No. 89‑0220 (August 20;  1989)


The employee appealed our decision to the Alaska Superior Court, which issued a memorandum decision on December 14, 1990. Case No. 4FA‑89‑1607 Civil.  The court affirmed our decision on all points save one.  Although the employee received a work release from Dr. Dingeman on February 12, 1986, and a second one from John Joosse, M.D. on November 10, 1986, the employer reinstated TTD benefits on November 11, 1986.  Based on the medical releases we found her able to return to work.  The court disagreed.  It found the employer's reinstatement of TTD benefits to be an admission of entitlement, and it could find no evidence of a change of her condition between when she left her position in the gift shop and when the employer reinstated benefits.  The court could not find substantial evidence to support our finding that she was able to work during that disputed period.


The court vacated our denial of TTD benefits for the period June 28, 1986 through November 11, 1986, and remanded the case to us with instructions to enter an award of benefits in accord with its decision.  The employee subsequently claimed statutory minimum attorney fees, but the parties declined to present additional evidence or argument to us, agreeing to have us issue an order on the basis of the record.  We closed the record when we next met following these communications from the parties, January 15, 1991.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
Temporary Total Disability Benefits


Under AS 23.30.125(c) the Superior Court reviewed our decision on this case, substituted its judgement concerning our finding that the employee was not vocationally disabled from June 28, 1986 through November 11, 1986, and vacated our decision on that point, remanding this case to us.


The court found that the evidence we considered in our decision concerning this period was not substantial, and found the employer's resumption of TTD benefits under AS 23.30.185 on November 12, 1986 to be an admission of entitlement to benefits for the proceeding five months.  We infer from this finding that the court considers this admission to be substantial evidence and to be persuasive.  Considering the court's findings of fact, we must conclude that the employee was temporarily disabled during the disputed period and entitled to TTD benefits.

II. Attorney Fees


AS 23.30.145(a) provides in the pertinent part:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded. . . .


The employee retained an attorney in the ultimately successful prosecution of her claim, and now requests statutory minimum attorney fees.  Pursuant to AS 23.30.145(a) we will award these fees on all compensation the employee receives as a result of this decision.


ORDER
1. Under AS 23.30.125(c) and AS 23.30.185 the employer shall pay the employee temporary total disability benefits from June 28, 1986 through November 11, 1986.

2. The employer shall pay the employee statutory minimum attorney fees under AS 23.30.145(a) on all compensation awarded by this decision.


DATED at Fairbanks, Alaska, this 17th day of January, 1991.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ William S.L. Walters 


William S.L. Walters, 



Designated Chairman



 /s/ Joe J. Thomas 


Joe J. Thomas, Member



 /s/ Steve M. Thompson 


Steve M. Thompson, Member
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If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Marla Gillmore, employee/applicant; v. Stanley Smith Security, employer; and National Union Fire Insurance Company, insurer/defendants; Case No. 8520540; dated and filed in the office of the Alaska Workers' Compensation Board at Fairbanks, Alaska this 17th day of January, 1991.
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