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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DANIEL G. WARD,
)



)


Employee,
)
DECISION AND ORDER


  Respondent,
)



)
AWCB Case No. 9002145


v.
)



)
AWCB Decision No. 91-0019

CARLILE ENTERPRISES, INC.,
)



)
Filed with AWCB Anchorage


Employer,
)
January 25, 1991



)


and
)



)

EAGLE PACIFIC INSURANCE CO.,
)



)


Insurer,
)


  Petitioners.
)

                                                             
)


We heard this review of a decision of the Reemployment Benefits Administrator (RBA) in Anchorage, Alaska on January 11, 1991. Employee was present and was represented by attorney Michael Jensen. Employer was represented by attorney Trena Heikes. The record closed at the conclusion of the hearing.


ISSUE

1. Should we uphold the December 18, 1990 decision of the RBA finding Employee eligible for reemployment benefits?


2. Should we award attorney's fees?


CASE SUMMARY

According to the November 9, 1990 Eligibility Evaluation Report filed by Rehabilitation Specialist Sherri Poling, Employee sustained a low back work injury on February 1, 1990 while employed as a truck driver for Employer. In her investigation and evaluation process, Poling learned from Employee that he had been previously rehabilitated as a result of a 1981 workers' compensation injury in Oregon.  At the time of the 1981 injury, Employee was a truck driver.


According to Poling's report he was retrained as a youth counselor, and he worked as a "Group Life Coordinator" at a boys school from December 1981 until June 1983 when he was laid off due to a reduction in force.  The report further indicates that between his 1983 layoff and his 1990 injury with Employer, he held several jobs, including work as a cement finisher and a truck driver.  Because of Employee's previous retraining as a youth counselor, Poling recommended the RBA find Employee ineligible for reemployment benefits under AS 23.30.041(f)(2).


However, the RBA found Employee eligible for benefits. In his December 18, 1990 letter of eligibility, the RBA stated in pertinent part:


I determine after careful consideration that I must find you eligible for benefits and reverse the recommendation of the rehabilitation specialist.  You met all the criteria for eligibility except the criteria in section 041(f) (2).  Yet, there is no job you can physically return to that you have held or been trained for in the past 10 years.


The evidence is clear that you have been rehabilitated before in prior workers' compensation claim and returned to work in the same or similar occupation in terms of physical demands required at the time of the previous injury.  At the same time, there  is no job you can return to, therefore, I believe that under this circumstance, you should be offered the benefit.  The message from your doctor indicates your need for retraining and thus, I concur.


Employer appealed the RBA's decision, and the parties presented oral arguments at the January 11, 1991 hearing.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. The RBA's Decision

Regarding our review of rehabilitation decisions of the RBA, AS 23.30.041(d) states in relevant part: that we (the board) "shall uphold the decision of the administrator except for abuse of discretion on the administrator's part." The RBA has abused his discretion if he issues a decision "which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive." (footnote omitted). Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979).  Further, a reviewing court must be "left with the definite and firm conviction an the whole record that the trial judge has made a mistake." Brown v. State, 563 P.2d 275, 279 (Alaska 1977) .


Regarding the issue for decision here, the pertinent sections of AS 23.30.041 are subsections 41(e) and 42(f).  Subsection 41(e) states:


(e)An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined  in the Dictionary of Occupational Titles" for (1) the employee's job at the time of the injury; or (2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles."

Subsection 41(f)(2) is pertinent to the issue here.  It states, "An employee is not eligible for reemployment [sic] benefits if the employee has been previously rehabilitated in a former worker's compensation claim and returned to work in the same or similar occupation in terms of physical demands required of the employee at the time of the previous injury."


In its hearing brief, Employer asserts:


A plain reading of the statute reveals that once eligible under subsection (e)(2), an employee forfeits his eligibility if he falls within any of the three exclusionary provisions of subsection (f). To hold otherwise, would obviate the need for subsection (f).


Here, the Administrator has determined that although subsection (f)(2) applies, subsection (e)(2) somehow supersedes the limiting language of subsection (f)(2). If, as the Administrator has determined, the sole criteria for determining eligibility were the physical capacity and training requirements provided in subsection (e)(2), there would be no need for subsection (f).  For every time subsection (f) applied, such application could be rejected and benefits granted solely by use of subsection (e)(2) ,subsection (f) would be rendered meaningless.  Basic statutory construction requires that effect be given to each and every part of a statute.  The legislature's inclusion of subsection (f) compels its application to this case and the denial of reemployment benefits.

Employer Brief at 8‑9.


Employer goes on to argue that "the obvious intent" of AS 23.30.041(f)(2) is "to deny reemployment benefits to those employees who have already been retrained and, despite their retraining, have chosen to return to the same physically demanding jobs as that which resulted in their original injury and need for retraining." Employer adds that the purpose of subsection 41(f)(2) is to place the risk of injury on the employee who "fails to mitigate his risk of future injury . . . ." (Id. at 9).


Employee, on the other hand, argues that if we conclude he is ineligible for reemployment benefits, we would essentially be stating that his ineligibility is due solely to his misfortune in being previously rehabilitated.  Employee points out that if he had not been previously rehabilitated, he would clearly be eligible now.


We essentially agree with Employer that the three situations outlined in subsection 41(f) arguably constitute exclusions or (we prefer) exceptions to the general eligibility criteria stated in subsection 41(e). In other words, we construe these subsections to mean that, although an injured employee may meet the eligibility factors in subsection 41(e), he may still be deemed ineligible for reemployment benefits if his situation or status falls within one of the three exceptions under subsection 41(f).


Here, we find that the RBA determined that although Employee satisfied the general requirements of subsection 41(e), there was a question whether he was nevertheless ineligible, under AS 23.30.041(f)(2), because of his prior vocational rehabilitation in Oregon in the early 1980's.  The RBA ultimately felt subsection 41(f)(2) should not preclude Employee's eligibility for benefits.


We find no abuse of discretion here.  We conclude that subsection 41(f)(2) excludes those injured workers who were previously rehabilitated or retrained in a workers' compensation claim and who, despite a subsequent aggravation or reinjury, are still able to perform the physical demands required by the job for which they are retrained.  At the present time, Employee is physically unable to work as a youth counselor.


Employer argues that Employee should he denied rehabilitation eligibility now because he went back to the prior line of work which resulted in his first injury in 1981.  On this issue, Employee requested that he be allowed to testify so he could show he has always followed his physicians' orders, and that he was in fact eventually released to work as a truck driver subsequent to his layoff at the boys school.  In accordance with our policy on appeals of RBA decisions, we denied Employee's request to testify, and we have decided this matter based on the written record.


In any case, we do not: believe that in writing and passing into law subsection 41(f)(2), the Alaska Legislature intended to forever exclude those employees who were once retrained for employment but now are unable to perform that work.  This, in essence, is what Employer asks us to do.  Under Employer's argument, Employee could not be eligible for benefits even if he was injured while working as a youth counselor, his previous rehabilitation.


Moreover, we do not find it especially significant here that Employee returned to work and was eventually injured while working as a truck driver.  Other than youth counseling, the only work he ever performed was truck driving or various types of construction. It is not surprising he would try to get employment in something he had done before.


Regarding Employer's argument that to find Employee eligible will render meaningless subsection 41(f)(2), we disagree.  We find this subsection is meant to apply to those injured workers who, although eligible under AS 23.30.041(e), are still able to perform work for which they were previously trained.


Accordingly, Employer's appeal of the RBA's December 18, 1990 decision is denied and dismissed.  The RBA's decision is upheld.

II. Attorney's Fees

Employee's attorney requests actual attorney's fees for his services performed since October 1990.  The attorney filed an affidavit showing he spent 7.9 hours between October 1990 and January 1991. In addition, he testified at hearing that he spent an additional 6.3 hours performing services since the filing of the affidavit.  Employee's attorney asserted that all the hours related to the rehabilitation issue, and his services "directly resulted in a favorable decision" for Employee.


Employer did not object to Employee's hourly fee ($150.00) or his time spent after Employer appealed the RBA's decision.  However, Employer objected to an award for those hours spent on other issues, asserting Employee's attorney had already been compensated for them.


We find Employer resisted payment of Employee's rehabilitation benefits.  We further find Employee employed an attorney who was successful in prosecuting his claim.  Accordingly, we award reasonable fees under AS 23.30.145(b).


However, we conclude that the attorney's services were only necessary for assisting Employee in the appeal of the RBA's decision.  Employer served its petition of appeal on December 27, 1990. We award benefits from that date through the hearing on January 11, 1991.  Since the RBA's eligibility decision was apparently based on rehabilitation specialist Poling's report and on the RBA’s interpretation of AS 23.30.041, we are curious about the attorney's contention he had a direct result in a favorable decision. We could find no such influence in the record.


In any case, we find attorney Jensen spent 6.8 hours from December 27, 1990 to January 11, 1991. In addition, we award 1.0 hours for hearing time.  The total amount awarded is 7.8 hours, and Employer shall pay a total of $1,120.00.


ORDER

1. Employer's appeal of the December 18, 1990 decision of the Reemployment Benefits Administrator (RBA) is denied and dismissed.  The RBA's decision is upheld.


2. Employer shall pay Employee attorney's fees totaling $1,120.00.


Dated at Anchorage, Alaska, this 25th day of January, 1991.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson 


Mark R. Torgerson, 



Designated Chairman



 /s/ Joanne R. Rednall 


Joanne R. Rednall, Member

MRT/fm

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Daniel G. Ward, employee/applicant; v. Carlile Enterprises, employer, and Eagle Pacific Insurance, insurer/defendants; Case No. 9002145; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 25th day of January, 1991.



Flavia Mappala, Clerk
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