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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JEAN SCHMITZ,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8612348


v.
)



)
AWCB Decision No. 91-0021

INTERNATIONAL SUPERIOR SERVICES,
)



)
Filed with AWCB Fairbanks


Employer,
)
January 29, 1991



)


and
)



)

INDUSTRIAL INDEMNITY INSURANCE,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


We heard this claim for medical benefits and attorney fees in Fairbanks, Alaska on January 15, 1990.  Attorney Chancy Croft represented the applicant employee; and attorney Michael Budzinski represented the defendant employer and insurer.  We closed the record at the conclusion of the hearing.


ISSUES
1. Is the employee entitled to additional medical benefits under AS 23.30.095(a) for treatment by iontophoresis?

2. Is the employee entitled to attorney fees under AS 23.30.145(b)?

3. Is the employee entitled to reasonable legal costs under AS 23.30.145(b)?


SUMMARY OF THE EVIDENCE

The employee injured her shoulder, neck, and arm lifting a water‑soaked shower floorboard while working as a housekeeper for the employer at the Happy House Hotel on Alaska's North Slope on June 18, 1986. She came under the care of several physicians, who restricted her from work and provided conservative care.


At the request of the employer she was seen by John Joosse, M.D., on November 24, 1986.  Dr. Joosse diagnosed myofascial syndrome and treated her with pain medication and muscle relaxants, and with physical therapy until November 1, 1988.  In a medical report on November 1, 1988 he recommended the employee pursue home exercises to deal with any continuing symptoms.  He felt her symptoms would gradually fade, though he doubted they would completely resolve.


At the hearing the employee testified that she disliked drugs, but the medications given by Dr. Joosse relieved her temporarily.  She continued to suffer pain in her right arm, neck, and shoulder, and numbness in her fingers after Dr. Joosse ceased treating her, but she did not attempt to seek additional medical attention because she believed that the employer's insurance company would not pay for it.  She continued to exercise, but beginning in approximately April of 1990 her symptoms began to grow worse.  She eventually sought treatment from Ralph Marx, M.D.


Dr. Marx diagnosed nerve root irritation, restricted her from her work, and used iontophoresis (electrode pads) to drive a negatively charged cortisone compound into the tissues of her neck.  The employee testified that this treatment brought immediate relief and that repeated treatments enabled her to return to work after three months.  She testified that periodic treatments enabled her to continue in her work.  The employer controverted her medical treatment on July 12, 1990.  On August 22, 1990 Dr. Joosse examined her at the employer's request, and concurred with Dr. Marx's diagnosis.  In his deposition he testified that he felt the symptoms were no longer related to her earlier myofascial problems, but to irritation from an incident in which the employee sharply turned her head while watching television in late May 1990. (Joosse Dep., pp. 13, 15).  He testified that iontophoresis used  ultrasound to drive medication into shallow tissues, but would not be appropriate for the employee because it would not be able to affect deeper tissues where the nerves and ganglia lie. (Id. at 15‑17).


Dr. Marx testified at the hearing that the employee continuously suffered the same symptoms since the time of her work injury, and that her condition arose from that injury.  The painkillers and physical therapy prescribed by Dr. Joosse are the normal modes of treatment for the condition, but had proven ineffective in her case.  Dr. Marx testified that while working as an orthopedic surgeon on contract in Saudi Arabia he developed a technique of treating neck injuries by injecting minuscule amounts of cortisone compounds directly to the site of nerve roots and ganglia with small‑gauge syringes. The treatment had been highly successful, but it is an unknown technique in the U.S. For liability reasons he is not able to utilize the unorthodox injections in this country, and so has fallen back on the less invasive technique

of iontophoresis.  He testified that this procedure is much less potent, but that it has proven efficacious for approximately 170 patients in Fairbanks with neck problems.  He submitted journal articles to us, indicating that iontophoresis could carry at least a residue of medication into deep tissues.  He is writing two articles for publication to encourage the medical community to examine his techniques.


The employee argued that Dr. Marx's treatments have proven reasonable and necessary for her return to work, and that she should be entitled to medical benefits for this therapy.  She requested "reasonable, fully compensatory" attorney fees or statutory minimum attorney fees on any medical benefits awarded, together with reasonable legal costs.


She submitted an itemization affidavit of costs and attorney fees, billing 4.75 hours (not including the 3.5 hours in the hearing) for attorney time and 7.5 hours for paralegal services, for a total of $1,393.75. The employer did not respond to the itemization.


The employer argued that the employer suffered a new injury in spring of 1990, and that her present symptoms are unrelated to the work injury.  In the alternative, it argued that if her condition is work‑related, iontophoresis is not a reasonable or necessary treatment.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Medical Benefits


AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment.  This rule applies to the original injury and continuing symptoms. See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979).  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." Smallwood II.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id.at 870.  To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must

present substantial evidence the injury was not work‑related.  Id. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)), In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.  If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


The employee's testimony concerning the continuity of her symptoms provides an evidentiary link between her work injury and her present medical condition, raising the presumption of compensability.  We find Dr. Joosse's deposition testimony that her condition arises from a new injury provides substantial evidence to rebut the presumption.  Considering the testimony of the employee and Dr. Marx that she still suffers from the original injury, and considering Dr. Joosse's opinion in his November 1, 1988 report that the work injury could only be expected to gradually resolve, we find that the preponderance of the evidence indicates that her condition is related to her work injury, and is compensable.


AS 23.30.095(a) requires employers to pay for the treatment necessitated by the nature of the injury or the process of recovery up to two years after the injury date.  After the two years we may authorize treatment necessary for the process of recovery.  "If the treatment is necessary to prevent the deterioration of the patient's condition and allow his continuing employment, it is compensable within the meaning of the statute." Wild v. Cook Inlet Pipeline, No. 3AN‑80‑8083 (Alaska Super.  Ct.  Jan. 17, 1983); See accord Dorman v. State, No. 3AN‑83‑551 at 9 (Alaska Super.  Ct.  February 22, 1984).


We have also concluded that treatment must be reasonable and necessary to be payable under subsection 95(a). See Weinberger v. Matanuska Susitna School District, AWCB No. 810201 (July 15, 1981), aff'd 3AN‑81‑5623 (Alaska Super. Ct. June 30, 1982), Aff'd Ireland Chiropractic Clinic v. Matanuska ‑ Susitna School District, memorandum opinion and judgment, Op.  No. 7033 (Alaska June 1, 1983).  Employee has the burden of proving the need for the treatment by a preponderance of the evidence.  See Tamagni v. Alaska National Bank of the North, AWCB No. 860009 at 5 (January 14, 1986); Keyes v. Reeve Aleutian Airways, AWCB No. 850312 at 12‑13 and n.5 (November 8, 1985).


Both the employee and her treating physician testified to the efficacy of the iontophoresis treatment.  Although Dr. Joosse did criticize this treatment, he displayed a lack of understanding concerning the procedure and we cannot credit his opinion heavily on this point.  We find that the preponderance of the evidence indicates that this treatment has been reasonable and necessary for the employee, and we conclude that she is entitled to medical benefits for the treatment under AS 23.30.095(a). Nevertheless, we recognize that this treatment involves an experimental procedure and we hesitate to award carte blanche for future treatments.  To address this concern we will award medical benefits for this treatment through June 30, 1991.  If the employee or her physician believe that treatment with this technique beyond that day is necessary, the employee will need to file an Application for Adjustment of Claim requesting additional treatment.  We will retain jurisdiction over this matter under AS 23.30.130.

II. Attorney Fees and Costs


AS 23.30.145 provides, in part:


(a)Fees for legal services rendered in respect to a claimant are not valid unless approved by the board, and the fees may not be less than 25 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded ....


(b)If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation of medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


The employee requested, in part, "statutory minimum attorney fees." These fees are awarded under AD 23.30.145(a) and are paid only on compensation awarded.  In this case we have awarded medical benefits only, which are not "compensation" as defined at AS 23.30.265(8). We conclude that statutory minimum attorney fees are not applicable.


The employee's itemization of attorney fees does not specify the hourly rates charged by her attorney, Chancy Croft, or his paralegal.  From Mr. Croft's past appearances before us we believe that he is requesting $175.00 per hour for himself and $75.00 per hour for his paralegal.  These rates precisely dovetail with the hours listed and total amount claimed.


After examining the affidavit, we find that the hours and services provided by the attorney on behalf of the employee were reasonable, but we do question the hourly rate requested.  Although a fee of $175.00 per hour may be reasonable for employee's attorney in certain cases, we have generally found fees in the range of $125.00 per hour to be reasonable in workers' compensation cases. See, eg., Gaffney v. Mayflower Contract Services, AWCB Case No. 8814608 (March 2, 1990).  The legal work we are considering was a straightforward case, involving no exceptional complexity and requiring no exceptional expertise.  We find that an hourly attorney fee of $125.00 is reasonable under the circumstances.  We also find the paralegal fee of $75.00 per hour reasonable. Gerald Brossow v. Bob's Market, AWCB No. 86‑ 0049 (February 20,1 986).


The employee requested reasonable, "fully compensatory" fees.  This is language drawn from the Alaska Supreme Court ruling in Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 973 (Alaska 1986).  That decision required the consideration of a "contingency factor" in awarding fees to claimant's attorneys in workers' compensation cases, recognizing that they only receive fee awards when they prevail on the merits of the claim.  To compensate for this, the court awarded the attorney' fee in the case, multiplied by two.  The Bignell case specifically dealt with attorney's fees at the appellate level, but there is no language in that decision to prevent the underlying rationale from applying to our cases, and we have previously held that the rationale can apply, at least hypothetically.  Earwood v. North Slope Borough, AWCB 88‑0128 (May 12, 1988); Theodore Adamy v. Hoffman Construction Co., AWCB No. 87‑0053.  Nevertheless, we never found a sufficient factual basis to require a multiplication by a factor of two in any of our previous cases.


In the case now before us the Supreme Court's rational is compelling.  Our statute recognizes the contingency nature of the representation of injured workers in workers' compensation cases by providing two alternate routes to award attorney fees to prevailing employees.  Statutory minimum attorney fees can sometimes produce a windfall amount of fees on the compensation awarded, helping to offset the cases lost by the employee's attorneys in their workers' compensation practice.  Alternatively, if the statutory minimum attorney fee on the compensation awarded is minuscule, prevailing employees can request reasonable attorney fees (which we usually interpret as actual, billable attorney hours) to at least compensate their attorneys for the work done in specific cases.


In the case before us no compensation is in dispute, only medical benefits.  Consequently, the prevailing employee can only request a reasonable attorney fee.  Attorneys willing to represent employees in claims for medical benefits can hope to recover only when they win, take a complete loss when they lose, and have no opportunity to recover the "windfall" sometimes possible under the statutory minimum attorney fee provision.  If, for example, an employee's attorney wins one‑half of these medical benefit cases, that attorney's recovery per billable hour in his practice would be only one‑half of the hourly fee normally claimed, while defense attorneys would recover hourly fees on all cases.


In Bignell the court explicitly recognized the need to adequately compensate employees' counsel to insure that there would be adequate motivation to represent the injured workers' side of disputed claims. 718 P.2d at 974, 975.  Considering that medical claims touch most nearly to the heart of the humanitarian focus of the Alaska Workers' Compensation Act, and considering that the contingency factor required by the Supreme Court cannot be provided through the statutory minimum attorney fee provision in medical claims, we conclude that we must provide for the contingency nature of medical claims under the reasonable attorney fee provision at AS 23.30.145(b). In accord with the court's ruling in Bignell we will award a reasonable attorney fee by doubling the hourly rate we approved above.


We calculate as follows:


Paralegal fees at $75/hour x 7.5 hours

$562.50


Itemized Attorney hours at $125/hour x 4.75 hours
593.75


Attorney hearing time at $125/hour x 3.5 hours
437.50



Total
         $1,593.75




Doubled
$3,187.50

We will award a reasonable attorney fee of $3,187.50 under AS 23.30.145(b). We also find the employee's claimed legal costs reasonable, and will award them under AS 23.30.145(b).


ORDER
1. The employer will provide the employee medical benefits under AS 23.30.095(a) for iontophoresis treatment through June 30, 1991.  We will retain jurisdiction over this issue.

2. The employer shall pay the employee a reasonable attorney fee of $3,187.50, and her reasonable legal costs under AS 23.30.145(b).


DATED at Fairbanks, Alaska, this 29th day of January, 1991.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ William S.L. Walters 


William S.L. Walters, 



Designated Chairman



 /s/ Joe J. Thomas 


Joe J. Thomas, Member



 /s/ Steve M. Thompson 


Steve M. Thompson, Member

WSLW/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Jean Schmitz, employee/applicant; v. International Superior Services, employer; and Industrial Indemnity Insurance, insurer/defendants; Case No. 8612348; dated and filed in the office of the Alaska Workers' Compensation Board at Fairbanks, Alaska this 29th day of January, 1991.



Marci Lynch, Clerk
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