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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

VICKI BROWN,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8515289


v.
)



)
AWCB Decision No. 91-0023

MAGIC MIRROR,
)



)
Filed with AWCB Juneau


Employer,
)
January 31, 1991



)


and
)



)

INDUSTRIAL INDEMNITY COMPANY,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


We heard Employee's claim for unscheduled permanent partial disability (PPD) compensation, attorney's fees and costs in Juneau Alaska on 6 December 1990.  Employee is represented by attorney Gil Johnson.  Defendants are represented by attorney Allen E. Tesche.  We held the record open at the conclusion of the hearing to receive additional business records.  We closed the record on 17 January 1991, the date of our next regularly scheduled meeting after the records were received.


In her opening statement, Employee requested that her spendable weekly wage be based upon her earnings in 1986, and that her compensation rate be increased accordingly.  Defendants objected.  We determined that the compensation rate issue had not been raised during the pre‑hearing stage of the proceeding, and was not an issue properly before us at this time.  Employee also requests temporary partial disability (TPD) compensation for five years from 31 May 1987, when she became self‑employed; $60,000 unscheduled permanent partial disability (PPD) compensation thereafter; statutory minimum attorney's fees; and costs.


Employee is a hairdresser/cosmetologist in Sitka with chronic low‑back pain.  The available medical records indicate that in February 1980, at the age of 34, Employee developed low back pain from standing at her chair while working as a hairdresser.  Paul D. White, M.D. diagnosed an acute lumbosacral strain.  Employee was hospitalized in June 1980 for a lumbosacral strain, but Employee testified she was unable to recall any details.  The pain resolved by July 1980.


In October 1984 Employee reported increased back pain and low‑back "spasms" which woke here at night.  William Boettcher, M.D., confirmed a degenerated L5‑Sl disc in May 1985.  Employee's low‑back pain was exacerbated when she fell in a seated position on 27 June 1985 while working for Employer.  Tylenol No. 3 and Flexeril were prescribed. Pain in both legs developed and Employee was hospitalized in Sitka on 4 July 1985 after halibut fishing with her husband.  Dr. White referred Employee to Dr. Boettcher at the Swedish Hospital in Seattle.


On 17 July 1985 Dr. Boettcher performed a laminectomy with L5‑Sl disc excision.  Employee was paid temporary total disability (TTD) compensation at the rate of $177.43 per week for the period 23 June 1985 through 9 Sept 1985.  She returned to work for Employer as a hairdresser.  Based upon her combined 1983 and 1984 earnings, Employee's gross weekly earnings were determined to be $254.85.


Employee began seeing J. Paul Lunas, M.D., in April 1986.  He prescribed Talwin and Robaxin on the first visit.  Subsequently, Percodan or Tylenol No. 3 was prescribed for pain, and Flexeril for back spasm.  The number of pain and Flexeril tablets were increased to 100 each, once per month.  Employee continued to work as a hairdresser for Employer, but her back pain increased.


Employee testified she worked for Employer from February 1981 until June 1984 as a hairdresser.  She received 60 percent of her earnings, from which Employee paid federal income taxes; Employer received the remaining 40 percent. In June 1984 Employee became a manager, and her split was increased to 65 percent of her earnings. (Employee dep. p. 28.)


On 4 February 1987 Dr. Boettcher performed an L5‑Sl spinal fusion using Knodt rods, L5‑S1 bilateral nerve root decompression, and an L4‑5 foraminotomy on the left side.  Defendants resumed TTD compensation on 3 Feb 1987 and paid it through 17 May 1987.  A total of $164.50 temporary partial disability compensation was paid for the period 18 May 1987 through 31 May 1987.  Employee has received no disability compensation since.


In May 1987 Employee opened her own hairdressing business, Vickie's Kut and Kurl, in her home.  Employee is the sole operator of the business. (Id. at 21‑22.) on her IRS form 1040, Schedule C, Employee reported gross 1987 income of $12,772.  With a "cost of goods sold" (COGS) of $4,703 and expenses of $7,388.
 Employee's net income from the hairdressing business was $681 for the seven‑month period.


In 1988 Employee reported earnings of $21,146, COGS of $6,529, and net expenses (after depreciation was deducted) of $8,816.  For our purposes, Employee's net 1988 income was $5.801.


In 1989 Employee earned $17,995.  She reported COGS of $8,685 and expenses (less depreciation) of $7,257 for a net income of $2,053.  Employee's 1990 tax year had not expired at the time of hearing, so no 1990 return was provided.


At hearing, Employee testified that on the days she works, she does two haircuts or one "Perm" in the morning, then lies down to rest.  A Perm takes one and one‑half to two hours.    She testified she is unable to work full time due to pain, and that her pain is only relieved when she lies down.  Employee charges $72 or $74 for a haircut and Perm.  The other "downtown" shops charge $105 to $110 for those services.  Employee testified she is unable to work for any of the established hairdresser shops in Sitka because she would not be able to lie down as needed, and because she has contacted each of the owners of the shops and none would hire her "due to liability" and her need to reschedule appointments.


Employee continued to see Dr. Lunas on a monthly basis through 4 June 1990 and receive Darvocet and Flexeril as indicated above.


On 13 June 1990 Defendants referred Employee to the Northwest Pain Center in Portland, Oregon for an evaluation.  Employee was examined by the Center director, Loel M. Seres, M.D., and others.  Employee informed Dr. Seres that there has been some movement in the Knodt rods, but that further surgery was not being considered at the time. (History and Physical Examination, P. 1; Seres dep.  P. 9‑10.) Dr. Seres concluded that Employee's symptoms "suggest a mechanical nature to her problem that can be helped significantly by dealing with it in a mechanical way." (Multidisciplinary Summary, P. 1.)


Employee reported some concern about her use of medication and acknowledged that she had developed a tolerance to the narcotic pain medications.  Employee was observed to be guarded and hostile.  The psychological evaluation led to the following impressions: 1) Somatic preoccupation with somatization of stress and tension. 2) Masked, chronic depression, moderate in nature with concomitant reduced self‑esteem and irritability. 3) Passive‑aggressive and emotionally denying characterological features. 4) Possible prescription drug (Darvocet) addiction. (History and Physical Examination, p. 5.)


A physical capacities evaluation (PCE) was performed.  The examiner concluded Employee did not put forth maximum voluntary effort when performing dexterity activities and grip strength testing.  The job analysis for Cosmetologist was reviewed and determined to be within Employee's demonstrated tolerances.  The examiner recommended that Employee be limited to sedentary to light work; that bending and twisting at the waist be avoided or modified; and that a work hardening program could be utilized to increase work tolerances, teach body mechanics, and address additional modifications to assist in extending tolerances. (PCE, p.6; and see Seres dep. pp. 24‑26.)


Employee was found to be stable and stationary and her permanent impairment was determined to be 16 percent under the AMA Guides. (Id. at 7.) The multidisciplinary team stated that Employee's use of Flexeril was inappropriate as it loses its muscle relaxing effect very quickly and its use is not recommended for more than three weeks.


Employee reported she works four to five hours a day at Vickie's Kut and Kurl, four days a week.  She does not work an Sunday, Monday or Thursday. (Seres dep. p. 10.) Concerning Employee's work capabilities, the team concluded:


At this time, the patient is working part‑time as a hairdresser.  It is our feeling that she could certainly improve this significantly to a full‑time position.  We feel there is a strong likelihood of her being able to work as a cosmetologist as discussed in the Job Analysis presented by FORTIS Corporation. (Anchorage dated 3/28/90).  We feel that the patient should be allowed to change position frequently.  At this time the patient is capable of doing this type of work perhaps on a half‑time basis.  It is our feeling with appropriate therapy she should certainly be able to function at a full level, working full‑time, if there is motivation for her to do so.  Clearly the motivational aspects of this problem are an important element in determining her overall prognosis.

Multidisciplinary summary, p. 1; and see Seres dep. p. 21.)


At hearing, Employee testified she disagreed with her treatment at the pain clinic.  She complained about putting pegs in a board, crawling, having to wear a paper gown with no underwear, raised sexual innuendo about her physical examination, and disputed the panel's conclusions about the efficacy of postural change during her work as a hairdresser.  Employee also disagreed with the panel's conclusion that Flexeril had lost its effectiveness.  She stated she learned from her pharmacist, whom she described as "a very dear friend," that Flexeril remains effective because the body does not build up an immunity to it.
 Dr. Lunas discontinued practice so Employee saw Donald L. Lehman, M.D., on 5 July 1990.  Employee stated her interest in discontinuing Darvocet.  Dr. Lehman diagnosed chronic back pain and Darvocet addiction and prescribed physical therapy and a "pain cocktail." The purpose of the pain cocktail is "to slowly begin weaning her off narcotics over several weeks' time." (Lehman progress note, 5 July 1990.) The physical therapist noted Employee was very fit, that she demonstrated poor posture while standing, had decreased lumbar and lower extremity flexibility and that Employee had never had physical therapy before.  The physical therapist planed to use electrical stimulation and ice or heat to reduce Employee's pain, followed by a back education program to include spinal anatomy, body mechanics, and postural corrective procedures. (Physical therapist's note, 9 July 1990.) It appears Employee attended physical therapy on four occasions.  On cross‑examination, Employee testified that her ability to work is now reduced because the pain medication is no longer prescribed as in the past.


Employee continues to see Dr. Lehman although we have no records of her visits after 23 Aug 1990.  Dr. Lehman reported good progress with Employee's adjustment to the pain medication (pain cocktail), but due to concerns that her condition was deteriorating, he referred Employee to Dr. Boettcher for an evaluation.  Dr. Boettcher reviewed Employee's x‑rays, compared them with her 1987 x‑rays, and found no change.  He reported the Knodt rods have not changed in appearance or position and stated:


Vicki had a bona fide problem originally, that being a lumbar disc herniation and then chronic disc degeneration at the lumbosacral joint for which the fusion was done.  I would strongly agree with your plan to reduce her doses of narcotics and hopefully her type of problem can be managed with anti‑inflammatory agents for the long pull. At the time I last saw her she had some moderate degree of back ache.  There has always been a strong element of functional behavior in her case.

(Boettcher letter, 28 August 1990.)


Subsequently, Dr. Boettcher stated it would be in Employee's "best interest if any insurance claims or litigation could be settled promptly so she can get on with her life." (Orthopedic Consultation, 6 September 1990.)


At hearing, reemployment specialist Mark Kemberling, of Fortis, testified about a survey of Sitka hairdressers he performed the week before hearing.  He testified that there were 17 hairdressers in Sitka, including Employee, 11 of whom work full time, and six work part time.  He contacted several of the hairdressing businesses and concluded that there is a viable market in Sitka for employment as a part‑time hairdresser, and that Employee could be employed in one of those businesses notwithstanding her restrictions.  He testified that the take home pay for a part‑time hairdresser in Sitka working 25 hours per week would be $300 to $350 per week.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
Disability Compensation
AS 23.30.190 concerns the payment of compensation for permanent partial disability (PPD).  Subsection (a), as in effect at the time of Employee's injury, provided in part: "In case of disability partial in character but permanent in quality the compensation is 80 percent of the injured employee's spendable weekly wages ...."


AS 23.30.200 as in effect at the time of Employee's injury provided:


In case of temporary partial disability resulting in decrease of earning capacity the compensation shall be 80 percent of the difference between the injured employee's spendable weekly wages before the injury and the wage earning capacity of the employee after the injury in the same or another employment, to be paid during the continuance of the disability, but not to be paid for more than five years.


Employee has had two back surgeries; the second surgery was a spinal fusion using Knodt rods.  Employee's permanent partial impairment has been rated under the AMA Guides To The Evaluation To Permanent Impairment.  We find no medical evidence, and Employee  has cited none, which indicates Employee's disability is temporary in nature.  We find Employee's disability is permanent, not temporary. Accordingly, we find that if otherwise entitled, Employee should be paid PPD compensation, not temporary partial disability compensation.  Because Employee sustained a back injury, unscheduled PPD compensation would be payable under AS 23.30.190(a)(20).


Earning Capacity, 1987 to Present

AS 23.30.210 as in effect at the time of Employee's injury provided:


In a case of partial disability under AS 23.30.190(20) or 23.30.200 the wage‑earning capacity of an injured employee is determined by his actual earnings if the actual earnings fairly and reasonably represent his wage‑earning capacity.  If the Employee has no actual earnings or his actual earnings do not fairly and reasonably represent his wage‑earning capacity, the board may, in the interest of justice, fix the wage‑earning capacity which is reasonable, having due regard to the nature of his injury, the degree of physical impairment, his usual employment, and any other factors or circumstances in the case which may affect his capacity to earn wages in his disabled condition, including the effect of disability as it may naturally extend into the future.


As indicated above, for the seven month period Employee was self‑employed in 1987 and the two full years of self‑employment in 1988 and 1989, Employee reported net earnings (less depreciation) of only $8,535.
 Since the June 1987 through 1989 period Employee was self‑ employed equals 134 weeks and 6 days, Employee's average earnings for the period is $63.29 per week ($8,535/134.85).


Defendants argue that Employee could have worked in one of the Sitka hairdresser shops, retaining 60 percent of her pre‑tax gross income.  As Employee's gross income for the 1987‑1989 period was $51,913, her 60 percent share would have been $31,148, which averages $230.97 per week.  Defendants also offered evidence from Mark Kemberling who testified Employee could earn $300 to $350 per week, working as a part‑time hairdresser.  Defendants argue that because Employee experienced no loss of earning capacity, she is not entitled to unscheduled PPD compensation.


Defendants' argument that Employee's earning capacity should be based upon the 60 percent of gross earnings calculation, which would be available to her if she worked for another, is not without merit.  As a practical matter, that approach to determining Employee's earning capacity seems more realistic than the earnings, which equal about 16 percent of gross, Employee reported to the IRS.  Nevertheless, we customarily rely on tax returns to which the penalties for perjury apply, for false statements.  We find that Employee's earning capacity for the period 1987 through the date of this Decision and Order, and for a reasonable period of time in the future, should be based upon Employee's net earnings (less depreciation) as reported to the IRS on her 1987 through 1989 tax returns.  For the period 1 June 1987 through the date of this Decision and Order and for a reasonable period afterward, we find Employee's earning capacity is $63.29 per week.


In reaching the above finding, we considered and relied upon several factors.  Primarily, we rely on the evidence which indicates Employee has received inappropriate medications and medical care.  The medical evidence indicates that Employee has developed a tolerance to the narcotic medications prescribed by Dr. Lunas, and is now addicted.  The medical evidence also indicates that the Flexeril loses its effectiveness as a muscle relaxer.  Employee has advanced many reasons why she has been unable to work away from her home, including her to her need to frequently lie down to relieve pain and spasm.  This explanation is consistent with the loss of effectiveness of the medications Employee was receiving before her June 1990 visit to the pain clinic.  We are also persuaded by the fact that Employee received no physical therapy until July 1990, and apparently, has still received little in the way of education about her back and body mechanics, work hardening, and the possibilities of work site modification.  Furthermore, the uncontradicted medical evidence indicates that Employee suffers from masked, moderate chronic depression, a condition which we believe could have affected Employee's earning capacity. Finally, we note the absence of medical evidence indicating that Employee could have worked outside her home during the period in question.  The available medical evidence generally confirms that employment in her home was appropriate, and within Employee's physical limitations.


Future Earning Capacity

Under the unique circumstances of this case we find that Employee's earning capacity should now increase to the point where it exceeds her gross weekly earnings of $254.85. We rely on Mark Kemberling's testimony that Employee can earn $300 to $350 per week working part time, and on the fact that Employee charges about one‑third less for haircuts and perms than other hairdressers in Sitka.  We also rely on the conclusions of the Northwest Pain Center that Employee can improve significantly, if motivated to do so, and work full time.


After dealing with her addiction and depression, and after availing herself of the therapy and assistance available, we see no reason why Employee's earnings should not increase significantly.  In his deposition, Dr. Seres testified how Employee's physical capacities could be increased to the point she could return to full‑time work outside her home.  He stated:


Sure.  I think the treatment approach that I would recommend would take basically three major prongs in its attack in trying to help her.  First of all, I think that she needs some better education about actually what she has wrong with her and the limitations that it causes, its implications for her future and her overall prognosis.  I think she typifies the type of problem that we frequently see when people have only a part understanding of what's wrong with them and lack of true comprehension of some of the issues more from a medical standpoint.  This takes some time to acquire.


The second approach would be to have as a large portion of her day, perhaps half the time, being spent on a series of individualized exercises that would be designed to strengthen her abdominal and anterior thigh muscles as opposed to maintaining the stresses on her back that now occur when she stands.  This use of exercise has value only in the ‑‑ not only from a physical standpoint to improve function but also from the standpoint to learn basic principles of body movement. In other words, to learn exercises to teach principles of activity during the day.


And the third approach would be and a large part of the second half of the day would be designed toward helping to improve her endurance and stamina to withstand various activities.  More or less a work hardening kind of an addition to her pain management program, if you will.


I would certainly want to stop the medications that are adding to her depression, that are making her feel somewhat overwhelmed and at times and perhaps sometimes kind of discouraged.  Certainly she is not getting much in the way of pain relieving effect from Darvocet, she's getting no muscle relaxing effect from Flexeril.


Darvocet is a depressant, Flexeril is related to the anti‑depressant, there's kind of a bit of a battle going on chemically within her body.  And straightening that out I think might make her just feel better in general.

(Seres dep. pp. 24‑26.)


At hearing, Employee testifies she was unaware of Dr. Seres' recommendations.  We encourage Employee to consult with her treating physician, and to seek, and to take full advantage of treatment and rehabilitation which is available and appropriate.


Disability Compensation

AS 23.30.190(a)(20), as in effect at the time of Employee's injury, provided in pertinent part:


[I]n all other cases of disability the compensation is 80 percent of the difference between the spendable weekly wages of the employee and the wage‑earning capacity of the employee after the injury in the same employment or otherwise, payable during the continuance of the partial disability, but subject to modification by the board on its own motion or upon application of a party in interest ....


In order to calculate Employee's unscheduled PPD compensation, we must first determine her historical and postinjury spendable weekly wage (SWW).  Applying Employee's gross weekly earnings ($254.85) and post‑injury earning capacity ($63.29) to the 1985 Weekly compensation Rate Table, we find Employee's SWW to be $221.79 and $58.56 respectively.  We find Employee is entitled to unscheduled PPD compensation of $130.58 per week ($221.79 ‑ $58.56 x .8) for the 191 week 3 day period from 1 June 1987 through 31 January 1991.  We calculate the benefit payable to Employee to be $24,996.74 ($130.58 x 191.42857).  Employee's claim for $60,000 unscheduled PPD compensation is denied.


As we noted above, and for the reasons stated, we find Employee remains entitled to disability compensation for a reasonable period of time in the future while she avails herself of appropriate medical care and rehabilitative services.  We direct Employee to act expeditiously to receive the necessary care and services and to increase her earning capacity, thus quickly terminating her entitlement to additional unscheduled PPD compensation.


Attorney's Fees and Costs

AS 23.30.145(a) provides:


Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the  board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded. In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services  performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


Employee seeks the payment of statutory minimum attorney's fees on the benefits awarded.  Defendants have denied responsibility for the payment all additional benefits and Employee proceeded to hearing to obtain those benefits.  We have awarded part of the benefits sought.  We find Defendants' actions constitute a controversion in fact.  We award the statutory minimum attorney's fee as provided in AS 23.30.145(a).


ORDER


1. Employee's claim for temporary partial disability compensation is denied and dismissed.


2. Defendants shall pay unscheduled permanent partial disability compensation of $24,996.74 for the period ending 31 January 1991.


3. Defendants shall continue to pay disability compensation for a reasonable period of time in accord with this decision.


4. Employee's claim for $60,000 unscheduled permanent partial disability compensation is denied and dismissed.


5. Defendants shall pay the statutory minimum attorney's fees on all compensation awarded in this order.


DATED at Juneau, Alaska this 31st day of January, 1991.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ L.N. Lair 


Lawson N. Lair, 



Designated Chairman



 /s/ D.W. Richards 


David W. Richards, Member



 /s/ Thomas Chandler 


Thomas W. Chandler, Member

LNL:snm

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Vicki Brown, Employee/Applicant; v. Magic Mirror, Employer; and Industrial Indemnity Company, Insurer/Defendants; Case No. 8515289; dated and filed in the office of the Alaska Workers' Compensation Board at Juneau, Alaska, this 31st day of January, 1991.



Jeff Jordan, Clerk
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    �Employees gross deductions, as reported to the IRS, was $8,324.  That figure includes depreciation of $936.  As depreciation is not an "Out�of�pocket expense," we do not deduct it from gross income for the purpose of determining net income from self�employment when calculating earnings under the Alaska Workers I Compensation Act.  Pioneer Construction v. Conlon, 780 P2d 995, 998 (Alaska 1989).


    �"The Physicians' Desk Reference 1377 (1990), states in part: "Flexeril ... should be used only for short periods (up to two or three weeks) because adequate evidence of effectiveness for more prolonged use is not available and because muscle spasm associated with acute, painful musculoskeletal conditions is generally of short duration and specific therapy for longer periods is seldom warranted." The PDR also indicates that the drug is closely related to the tricyclic antidepressants, and that it may enhance the effects of alcohol and other CNS depressants.


    �That net profit figure is based upon gross reported earnings for the period of $51,913.  Therefore, Employee's net profit (less depreciation) was only about 16 percent of her reported earnings.







