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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

CARRIE A. ANDRESS,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 9004926


v.
)



)
AWCB Decision No. 91-0026

EAGLE NEST ENTERPRISES,
)



)
Filed with AWCB Anchorage


Employer,
)
January 31, 1991



)


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


This matter came before us in Anchorage, Alaska on January 9, 1991. Attorney Charles w. Coe represented the employee.  Attorney Trena L. Heikes represented the employer and its insurer. The record closed at the end of the hearing.


The employee worked for the employer in Unalaska.  The employer's business consisted of freight forwarding and handling baggage and freight for Markair, Inc. on a contract basis.  The employee worked, as part of a crew which handled the freight and baggage, primarily at the Dutch Harbor Airport.


The employee slipped while walking up a metal stairway, leading from the ramp area to the inside of the terminal, on March 10, 1990.  She injured her left knee during the incident. She was treated by an orthopedic surgeon in Anchorage who ultimately performed reconstructive surgery to repair ligament damage in the knee.  The insurer controverted the employee's entitlement to compensation and medical treatment alleging the injury had not arisen out of and in the course of employment.


ISSUES

1. Whether the March 10, 1990 injury arose out of and in the course of employment at Eagle Nest Enterprises.


2. If so, the appropriate amount of attorney's fees to be awarded the employee's attorney.


SUMMARY OF EVIDENCE

The employee, Kenneth L. Broberg, and John M. Bruce testified at hearing.  We also relied upon the employee's September 10, 1990 deposition, Broberg's January 4, 1991 deposition, and Bruce's December 17, 1990 deposition.


The employee testified she arrived at work an Saturday, March 10, 1990 thinking that she was scheduled to work.  She had received a written work schedule two or three weeks before but had not recognized that it indicated she was to be off every other Saturday.  She had focused on a more clearly marked day off, every Tuesday. After examining the schedule following her injury, she realized she had not been scheduled to work on the day of injury.


 When she arrived at work she punched in at the time clock  and started loading baggage.  The clock was located in a room in the terminal.  The employee marked the location on Hearing Exhibit 3, a sketch of the terminal floor plan.  At the time she spoke only to a Markair ticket agent.  However, shortly thereafter she encountered John Bruce outside the cargo office in the terminal.  He told her she was not scheduled to work that day.  Bruce told her to punch out at the time clock and return home.  She stated she did not immediately clock out but instead sought out her immediate supervisor, Ken Broberg.


She left the terminal, going to the outside ramp area to look for Broberg.  She wanted to tell Broberg of the work she had done and to inquire about work she believed had to be done before the arrival of the first scheduled plane.  She did not locate Broberg and started back up the stairs to the terminal.  The stairs were slippery due to snow cover.  She slipped and injured her knee.


Kenneth L. Broberg testified that he left his employment at Eagle Nest to work as a deckhand on a cargo ship.  Until that time he had been a ramp supervisor for the employer.  On the day of the employee's injury he knew she was not scheduled to work.  He informed her of that information and directed her to punch out at the time clock.  John Bruce heard them talking, confirmed that the employee was not scheduled to work that day, and directed her to punch out and go home.  As Bruce continued to talk to the employee, Broberg returned to his work out on the ramp.


The employee came out on the ramp and spoke to him about a problem she was having with co‑employee Chuck Smith.  Broberg assured her he was handling the problem and again directed the employee to make sure she punched out and went home.  Smith and another employee did not get along with the employee or the other ramp personnel.  They lived in the same bunkhouse, Broberg stated, and he tried to work out problems she had with them both on and off work.


John M. Bruce testified he was part‑owner and manager of Eagle Nest at the time of the employee's injury.  He hired the employee as a ramp agent, truck driver, and freight deliverer.  Broberg was a lead man on the ramp crews.  When he encountered the employee on the day of her injury, he asked her why she was present because she was not scheduled to work.  The employee had already punched in and said she wanted to work.  He told her she couldn't because of budget problems.  He told her to punch out and go home.  He then left and went to his office.  He believed Broberg was present when he ordered the employee to punch out.


Broberg told Bruce the employee had talked to him out on the ramp prior to her accident.  Bruce stated that the stairway to the ramp was an area used quite frequently by the ramp crews.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Injury arising out of and in the course of employment.


Our Act provides for payment of compensation to disabled workers and defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any employment." AS 23.30.265(10). "Injury" encompasses "accidental injury or death arising out of and in the course of employment . . . ." AS 23.30.265(13). A definition of "arising out of and in the course of employment" was added to the Act in 1982.  AS 23.30.265(29), now renumbered AS 23.30.265(2), provides:


"Arising out of and in the course of employment" includes employer‑required or supplied travel to and from a remote job site; activities performed at the direction or under the control of the employer; and employer‑sanctioned activities at employer‑provided facilities; but excludes activities of a personal nature away from employer‑provided facilities.


The question of whether or not an injury has arisen out of and in the course of employment is a fundamental part of determining compensability under most workers' compensation statutes. Since it involves analysis of the entire spectrum of employment‑related activity, it is an extremely broad subject area.  Professor Larson's treatise reports a great number of cases, rules, and exceptions on the topic.  Consequently, it is difficult to clearly explain the effect of the 1982 adoption of a "definition" of the phrase by our legislature.


Several previous decision and orders attempted to resolve that question.  They noted the legislature's action, in adopting AS 23.30.265(2), followed the publication of a number of supreme court cases based on the more general rules enunciated in Professor Larson's treatise.  They construed the amendment as an attempt to restrict covered incidents to only those falling within the specific confines of the definition.


The last of the line of cases discussed in our previous decisions was published in August 1979.  M‑K Rivers v. Schleifman, 599 P.2d 132 (Alaska 1979).  The legislative amendment occurred in 1982.  However, as the superior court noted, the amendment was introduced in the first legislative session in 1981.  Rollins‑Burdick Hunter of Alaska v. Lesur, 3 AN 87‑7048 CI (Alaska Super.  Ct., March 17, 1988).  We agree with the conclusion, expressed in Haley v. Eureka Lodge, AWCB No. 86‑0340 (December 31, 1986), that it is reasonable to consider AS 23.30.265(2) as a restrictive reaction to those cases.


As we noted on previous occasions,
 we believe the specific provisions of AS 23.30.265(2) must control our decisions where they apply whether or not the result is consistent with any rule enunciated by Professor Larson.  However, we see AS .23.30.265(2) as neither all inclusive nor all exclusive. While injuries due to "activities of a personal nature away from employer provided facilities" cannot be found to have arisen out of and in the course of employment, we do not believe those are the only injuries which fail to meet the "arising out of and in the course of employment" requirement.  Similarly, we believe some injuries which are not specifically included under AS 23.30.265(2) may nonetheless be found to have arisen out of and in the course of employment."


In this instance, the employee injured her knee while climbing stairs from the ramp area to the terminal.  The steps were part of an area, the employer admits, commonly traversed by its workers in the performance of their duties.  The employee did so, however, only after she had been ordered to punch out at the time clock and go home.  The question is whether that order converted an injury which would otherwise have been compensable to one not arising out of and in the course of employment.


We look first at AS 23.30.265(2). We find the employee's activity did not involve employer‑required or supplied travel to or from a remote site.  Based on the testimony of all the witnesses, we also find the employee's walk back from the ramp area was not an activity performed at the direction or under the control of the employer.  Broberg did state he told the employee to return to the terminal and clock out.  Bruce had previously ordered the employee to punch out while still in the terminal, though.  Therefore, we do not find Broberg's statement that the employee comply with Bruce's order a direction that she exit the ramp area as part of her job duties.


We find, based on Bruce's testimony, that traversing the ramp stairs was generally an employer‑sanctioned activity at an employer‑provided facility.  We find based on the testimony of Bruce and the employee, though, that Bruce had ordered her to punch out and go home before she left for the ramp area to seek out Broberg.  We find the order rescinded the employer's general sanction of movement to and from the ramp area.  We find, therefore, that the employee's walk back from the ramp area was not an employer sanctioned activity.  We conclude, therefore, that the activities resulting in the employee's injury did not come within the express inclusionary provisions of AS 23.30.265(2).


We also find, considering the sole express exclusionary provision of AS 23.30.265(2), that the employee's trip to the ramp area was not an activity of a personal nature away from the employer‑provided facilities.  Obviously, the facilities involved were employer‑provided.  We find the purpose of her trip to the ramp area less obvious and subject to dispute. In her account, she went to apprise Broberg of her activities undertaken before Bruce directed her to punch out and go home.  Broberg stated the employee spoke to him of problems her co‑workers were causing her.  In either case, we find that the subject matter of the actual or desired discussion with Broberg pertained to her work.
 We conclude that the employee's injury does not fall within the express exclusionary provisions of AS 23.30.265(2) because it occurred at the employer provided facilities.


In his treatise, Professor Larson places cases such as this one under the editorial heading of "Misconduct of Employee,  Apart from Statutory Defenses, Prohibited Time." 1A Larson, The Law of Workmen's Compensation,  Section 31.24, P. 6‑29 to 6‑32 (1985).  He notes that in this area, "some very close questions arise."


Professor Larson summarizes the law in the headnote to section 31.00. "When misconduct involves a prohibited overstepping of the boundaries defining the ultimate work to be done by the claimant, the prohibited act is outside the course of employment.  But when misconduct involves a violation of regulations or prohibitions relating to a method of accomplishing that ultimate work, the act remains within the course of employment." 1A Larson, Section 31.00 at 6‑8.(Emphasis in original).


In discussing prohibited time cases, Professor Larson states, "Again, as in the case of prohibited place, it is a little easier to set boundaries here than when the violation involves a prohibited tool or method.  The reason is that it can always be argued that the employment relation itself simply did not exist when the employee presumed to do his work at the forbidden time."


The leading case taking the approach cited in the treatise (and relied upon here by the insurer) is Fowler v. Baalmann, 234 S.W.2d 11 (Missouri 1950).  The court denied compensation to a flight instructor who crashed during a flight undertaken despite specific cancellation by his employer due to bad weather.  The court stated:


An employer has the unqualified right to limit the scope of a servant's employment and activity and to determine what an employee shall or shall not do.  The employer likewise has the unqualified right to determine when an employee shall do a certain thing . . . . The employer may terminate an employment.  The prohibition which the employer laid down in this case (the direct order expressly canceling the flight) goes deeper into the relationship of the parties than any mere rule, for it severed utterly and terminated completely the employer‑employee relationship for the day.  After the order was given and the flight canceled, in the subsequent act of taking the [flight], Fowler was not an employee of Baalmann.  That relationship has ended for the day.  When the accident occurred Fowler was in a place where he was prohibited from being by the positive order of Baalmann because of the danger involved. (Emphasis in original).


The Colorado Supreme Court used an analytical framework like that of Professor Larson.  It stated:


Disobedience to an order or breach of a rule is not of itself sufficient to disentitle a workman to compensation, so long as he does not go outside the sphere of his employment.  There are prohibitions which limit the sphere of employment, and prohibitions which deal only transgression of a prohibition of the latter class leaves the sphere of employment where it was, and consequently will not prevent recovery of compensation.  A transgression of the former class carries with it the result that the man has gone outside the sphere.

Industrial Commission v. Funk, 191 P. 125 (Colorado 1920).


The Colorado Court of Appeals relied upon that authority in a more recent case denying compensation.  The employer told his employee, a tow truck operator, to remain overnight at the mid‑way point of his trip rather than complete the assigned task of towing a vehicle back to the town from which the trip began.  The employee continued on instead and had an accident resulting in his death.  The court concluded the employer's order limited the sphere of employment.  By acting contrary to the order the employee was found outside the course of his employment and compensation was denied. Bill Lawley Ford v. Miller, 672 P.2d 1031, 1033 (Colo.  Ct.  App. 1983).


However, there are also cited cases which award compensation when tasks are performed at times other than those authorized by the employer.  Our Circuit Court of Appeals found in favor of a stevedore, under the Longshore and Harbor Workers' Compensation Act, although injured by a sling load of coal his superior officer had requested he leave in place until a later time.  The court reasoned that the only express defenses to compensation were intoxication and willful intention to injure.  Neither applied and the court declined to consider common law concepts preventing recovery due to disobedience of orders.  Burns Steamship Co v. Pillsbury, 175 F.2d 473, 474 (9th Cir. 1949).


The Indiana Court of Appeals awarded compensation in Indiana Bell Telephone Co., Inc. v. Ernst, 444 N.E.2d 1258 (Ind.  App. 1983).  The employee was injured in an automobile accident while returning from an assigned job hours after his scheduled work period had ended.  The court reasoned that, while the employee might be subject to discipline for wasting time or working unapproved overtime, returning his truck to the employer's garage was within the course of employment.  Ernst, 444 N.E.2d at 1260.


We find undisputed the fact that the employee was ordered by Bruce, the employer's manager, to cease work and go home.  We find that specific order expressly terminated her status as an employee for the balance of the day.  For that reason we find, as did the courts in Fowler and Miller, that the later injury occurred outside the course of the employment.  We believe the employer must be permitted to maintain control over the work site.  We find the injury did not arise out of and in the course of the employment.  We conclude, therefore, that the employee's knee injury is not compensable.  Her application for compensation and medical benefits is denied and dismissed.  Consequently, no attorney's fees may be awarded under AS 23.30.145(b).


ORDER


The employee's application for compensation, medical benefits, and attorney's fees based on her knee injury of March 10, 1990, is denied and dismissed.


Dated at Anchorage, Alaska, this 31st day of January, 1991.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Paul F. Lisankie 


Paul F. Lisankie, 



Designated Chairman



 /s/ Ricahrd L. Whitbeck 


Richard L. Whitbeck, Sr., Member

John Creed dissenting:


I do not agree with the majority's conclusion that the employee's injury did not arise out of and in the course of her employment.  I am sensitive to the right of employers to control their work sites. However, I strongly believe that we should be equally sensitive to the rights of injured employees.  I believe we should adopt a position like that of the Indiana Court of Appeals in Ernst.  By doing so we would acknowledge the employer's right to control the work site through progressive discipline including, in appropriate circumstances, termination of employment.  However, we would also find the employee's injury compensable and avoid the harsh result reached by the majority.
The majority focuses on the fact that the employee acted contrary to her managers order to punch out and go home.  I am not as certain as the majority evidently was that the directive to punch out and go home expressly precluded the employee's activities immediately preceding the injury.  Even if that was the case, I prefer to focus on the nature of the employee's actions which resulted in the injury.  The total time involved between Bruce's order and the injury appears to have been approximately ten minutes.  Unlike Fowler and Miller, the employee did not undertake an activity which presented a much greater risk of injury.  All she did was go to an area, commonly traversed during the work day, in an attempt to notify a fellow employee that she would not be working that day.


As the insurer admitted at hearing, the employer had to expect the employee to move about its premises to comply with the order to punch out at the time clock and go home.  I believe it would be appropriate to consider this claim as though it involved a deviation from the "approved" course of travel inherent in the employer's order.  I would find the deviation so minimal that the resulting injury should be found compensable.  See, Kodiak Oilfield Haulers v. Adams, 777 P.2d 1145 (Alaska 1989) ; Anchorage Roofing Co., Inc. v. Gonzales, 507 P.2d 501 (Alaska 1973).  On either basis I would find the injury arose out of and in the course of the employment and find the claim compensable.



 /s/ John H. Creed 


John H. Creed, Member

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Carrie A. Andress, employee/applicant; v. Eagle Nest Enterprises, and Alaska National Ins.  Co., insurer/defendants; Case No. 9004926; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage,

Alaska, this 31st day of January, 1991.



Janet P. Carricaburu, Clerk
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    �Lesuer�Johnson v. Rollins�Burdick Hunter of Alaska, AWCB No. 87�0143 (June 23, 1987); rev'd 3 AN 87�7048 CI (Alaska Super.  Ct., March 17, 1988) ; Gerwer v. Alaska Marine Highway Systems, AWCB No. 87�0133 (June 12, 1987).


    �Snyder v.  Alaska United Drilling, Inc. , AWCB No. 89�0103 (May 4, 1989) ; Sawvell v. All Alaska Promotions, Inc., AWCB No. 870238 (October 6, 1987).


    �In Kodiak Oilfield Haulers v. Adams, 777 P.2d 1145, 1149 (Alaska 1989), the court applied AS 23.30.265(2), the "special errand" exception to the "going and coming rule," and the "dual purpose" doctrine.


    �Because the activity took place at the employer�provided facilities, we do not address whether the employee's activities were personal in nature.  Board member Whitbeck would find all of the employee's activities personal in nature based on a finding that she was not scheduled to work at all on the day in question.







