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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MILTON O. BRABB,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8330687


v.
)



)
AWCB Decision No. 91-0029

ALASKA GUARD AND DETECTIVE
)

AGENCY,

)
Filed with AWCB Anchorage



)
January 31, 1991


Employer,
)



)


and
)



)

CIGNA/INA,

)



)


Insurer,
)


  Defendants.
)

                                                             
)


We heard this statute of limitations issue on January 11, 1991 in Anchorage.  Employee was present and was represented by attorney Robert Rehbock.  Employer and Insurer were represented by attorney Allan Tesche.  We closed the record when the hearing concluded.


ISSUE

Is Employee's claim for permanent partial disability (PPD) benefits barred by the statute of limitations in AS 23.30.105?


CASE SUMMARY

There is no current dispute that Employee accidentally shot himself in the foot while working as a security guard for Employer.  The injury occurred on August 20, 1983.  Although no injury report has ever been filed, there is apparently no dispute that the notice requirements of AS 23.30.100 were satisfied.  The only issue, indicated in the November 30, 1990 prehearing summary and argued by the parties at hearing, is whether Employee's claim, filed August 17, 1990, is barred under AS 23.30.105.


After Employee shot his foot, he was taken to Humana Hospital where he stayed for a few days.  During his stay there, he was treated by Harry Reese, M.D., who described Employee's wound as a "complete destruction of right fourth metatarsal phalangeal joint.  "(Humana Hospital inpatient admission form) . Dr. Reese performed a debridement and irrigation on the wound, and an excision of bone fragments.  Employee was given crutches and gait training and released on August 22, 1983.


Employee was not treated by Dr. Reese after August 22, 1983.  Dr. Reese's reports indicate Employee was to return to have the doctor change his dressing or if he had other problems.  Employee stated Dr. Reese never indicated Employee would have any future problems.


The only treatment he received was a few visits to a physical therapist.  Employee testified that the therapist "seemed negative" about Employee's foot.  According to Employee, the therapist told him he may need to use a cane for the rest of his life. Employee said he didn't like this advice, and he stopped getting the physical therapy.


He returned to work the day after leaving the hospital.  He stated that little was ever mentioned about his accident again by his brother or family.  Employee's brother told him he didn't want to discuss the matter anymore.  Employee stated that because of the nature of the security business, he felt it was a "shame" to the family.  So, he just "blocked it out" of his mind and "went on." (Employee Dep. at 84).


However, Employee indicated that shortly after the accident his brother, who was at the hospital with him, told him not to worry, and that everything would be taken care of.  Employee stated that his brother handled everything in the business and, at that time, much of Employee's personal affairs.


Employee was on crutches for approximately three weeks, and he eventually returned to an active lifestyle, including participation in karate, baseball and motorcycling.  Employee did not miss any work because of his foot injury.  However, he admitted his foot "started getting worse" in the ensuing years, and he adjusted by, for example, walking on the inside of his foot. (Id. at 104).


Finally, the condition of Employee's foot worsened during the summer of 1990 to the point he felt he needed to seek medical Care.  Employee stated that at that time, he experienced a burning sensation in his foot.  Therefore, he made an appointment with, and started receiving treatment from Karl Boesenberg, D.P.M., on August 28, 1990.  Employee asserted that he had never had his foot problem explained until he was treated by Dr. Boesenberg.  He testified that before then, he did not understand his foot problem or that he may have sustained a possible permanent injury.


Sometime after his 1983 foot injury, Employee learned that the Veteran's Administration (VA)‑‑and not workers' compensation insurance‑‑had paid for his medical bills.  After treating with Dr. Boesenberg, he told the doctor to send the bill to the VA.  However, the VA refused to pay Dr. Boesenberg's bill.


Bryan Porter, former owner of a private security company in Anchorage, testified in rebuttal for Employer.  Porter stated that the fact Employee accidentally shot himself in the foot at work would affect his ability to get future work as a security guard.  Porter asserted such an incident "would go towards reliability and dependability," and Porter would be less apt to hire someone with this incident on his record than someone with a clean record.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.105(a) states in pertinent part:


The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee's disability and its relation to the employment and after disablement.  However, the maximum time for filing the claim in any event other than arising out of an occupational disease shall be four years from the date of injury . . . it is additionally provided that, in the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall be determined by the board, time limitations notwithstanding.


In construing this statutory subsection, the Alaska Supreme Court has held that "the effect of the 1962 legislative amendment was to repeal the four‑year statute contained in the second sentence of AS 23.30.105(a)." W.R. Grasle Company v. Alaska Workmen's Compensation Board, 517 P.2d 999, 1002 (Alaska 1974) . Regarding the term "knowledge" in the first sentence of subsection 105 (a), the court stated that "'knowledge' imports also chargeable knowledge." Id.).


Further, the court discussed "latent:"


The term "latent injury" has a generally accepted meaning, and we hold in accordance therewith that an injury is latent so long as the claimant does not know, and in the exercise of reasonable diligence (Taking into account his education, intelligence and experience) would not have come to know, the nature of his disability and its relation to his employment.  This test is identical to the one set forth in the first sentence of AS 23.30.105(a) which determines the commencement date of the two‑year statute.


The court concluded: "Thus, a claim for any disability must be filed within two years of actual or chargeable knowledge of the nature of the disability and its relation to employment." (Id. at 1003) (emphasis added).  Therefore, in this case, Employee will prevail if he has proven by a preponderance of the evidence that he did not have actual or chargeable knowledge of the nature of his foot injury and its relation to his security guard position within two years of August 17, 1990, the date he filed his application for benefits.


Employer argues that Employee knew he had a disability the first night he took off his bandages and observed his foot.  Employer asserts that in the case of a scheduled disability, where Employee had a hole in his foot the size of a dollar, he should know that he would have a disability, especially when he had to change jobs because of the injury.  Specifically, Employer argues that Employee left security work because he was "vocationally" impaired in the sense he would have difficulty finding security work because of the accident and the nature of security work.  Therefore, Employer argues, Employee knew long ago that he sustained a disability or impairment.


Employee contends he did perform security work off and on and as recently as two years ago.  Moreover, Employee argues that because this is a scheduled disability, Employee may be entitled to PPD benefits whether or not he can return to work as a security guard.  Employee goes on to argue he simply did not know he may have a permanent disability until the summer of 1990; therefore, the statute of limitations should not begin to run until then.


This case is similar in some respects to the facts in Grasle.  There the employee Raith fell 14 feet onto frozen ground at Barrow, suffering rib fractures, left shoulder bruises and neck strain.  However, two doctors "represented to Raith and to the compensation carrier that no permanent disabilities would ensue from the injury." Grasle, 517 P.2d at 1000.


After receiving roughly eight weeks of workers' compensation benefits, Raith returned to work but immediately noticed extreme difficulty using his left shoulder.  He was diagnosed with a shoulder separation but later returned to work.  He stayed on the North Slope for two years, experiencing pain for most of that time.  In 1967, he returned to the Fairbanks area and continued working in his usual trade until May 1971 when he began to miss work.  He went to a doctor who gave him (among other ratings) a 20 percent cervical spine impairment and 10 percent left shoulder impairment.  Employee applied for PPD benefits, and the Board's resulting award was affirmed by the Alaska Supreme Court.


The court held that Raith neither knew of nor should be charged with knowledge of the nature of his disability or its relation to his employment until 1971.  Accordingly, Raith's injury was held to be latent.  The court also quoted the workers' compensation board's decision which found that [p]rior to 1971 the applicant had little reason to file a claim‑‑his doctors believed his condition and complaints not permanent, and he was able to continue work." Id., 517 P.2d at 1003.


The court also addressed appellate cases on non‑latency; "The few cases where appellate courts have found non‑latency as a matter of law reveal that claimants suffered injuries which caused continuous substantial interference with work or personal lives." 517 P.2d at 1004.  Finally, the court held that a layman "should not be expected to diagnose a condition which physicians whom he had consulted . . . failed to diagnose." Id. at 1004.  Noting that Raith acted on the reasonable advice of his doctors, they found Raith believed his difficulties to be minor and transitory until 1971, because until then, his condition caused no interference with his usual occupation. The court concluded: "Appellants' contention that the mere presence of pain or annoyance associated with the area of the body which suffered the original impact makes an injury non‑latent as a matter of law cannot be supported in the law of this or any other jurisdiction." Id. at 1004‑1005.


In this case, we find the facts more compelling than those in Grasle.  As in, Grasle, Employee's condition worsened slowly through the years, and we find Employee's condition did not interfere either continuously or substantially with his work or personal life until 1990. We find that until 1990, Employee did not reasonably know that he may have suffered a permanent impairment.  Although it is clear his gunshot wound was related to his employment, the nature of the disability related to that wound was not clear until 1990 when Employee felt it necessary to seek medical care.


Further, although the Grasle employee continued to work, he apparently experienced pain from his injury.  Here we find no facts indicating Employee experienced significant pain until 1990.


Although the physical therapist who treated Employee suggested Employee was going to have problems and may need a cane, Employee certainly defied this suggestion by going on with his life in a relatively normal manner until 1990.  Because Employee was able to live a normal lifestyle until then, he could reasonably believe the therapist was just "negative."


Accordingly, we conclude that Employee should not be charged with knowledge of the nature of his condition or disability until the summer of 1990.  Therefore, his August 1990 application for benefits is timely and Employer's defense of the statute of limitations in AS 23.30.105(a) is denied and dismissed.


Although not argued by the parties, AS 23.30.070 may have affected this matter too.  Subsection 70(a) requires employers with knowledge of a work‑related injury to file a report with the worker's compensation division within 10 days of their knowledge.  Under subsection 70(e), if an employer fails, refuses, or neglects to file the report required by subsection 70(a), the statute of limitations in AS 23.30.105(a) is tolled until the report is furnished as required.  Again, we make no findings or conclusions on this issue since it was neither raised nor argued by the parties.


Employee also seeks attorney's fees and costs.  He filed an affidavit requesting fees of $200.00 per hour.  Employer made no objection to the fees.  However, employee's attorney did not clarify under which subsection of AS 23.30.145 he is requesting the fees.  In any event, although Employer and Insurer have controverted Employee's Claim, no workers' compensation benefits have been awarded as a result of this decision.  We have consistently construed AS 23.30.145(a) as requiring an award of workers' compensation benefits as a prerequisite to an award of attorney's fees, and Employee has not presented argument or evidence on why we should start doing so now.  Since we have not awarded any benefits here, we deny‑‑at this time‑‑Employee's request for attorney's fees.  Because no legal argument was presented, we do not decide whether an award of fees is justified under AS 23.30.145(b).


ORDER

1. Employer's defense of the statute of limitations under AS 23.30.105(a) is denied and dismissed.


2. Employee's request for attorney's fees and costs is denied at this time.


Dated at Anchorage, Alaska, this 31st day of January, 1991.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson 


Mark R. Torgerson, 



Designated Chairman



 /s/ Joanne R. Rednall 


Joanne R. Rednall, Member

MRT/jpc

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Milton O. Brabb, employee/applicant; v. Alaska Guard & Tective Agency, employer; and CIGNA/INA , insurer/defendants; Case No.8330687; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 31st day of January, 1991.



Janet Carricaburu, Clerk
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