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P.O. Box 25512
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HAROLD CHILDS,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8807045


v.
)



)
AWCB Decision No. 91-0030

COPPER VALLEY ELECTRIC ASSN.,
)



)
Filed with AWCB Anchorage


Employer,
)
January 31, 1991


  (self-insured),
)


    Defendant.
)

                                                             
)


We heard this claim for benefits on October 17, 1990 and October 19, 1990 in Anchorage.  Employee was present and was represented by attorney William Soule.  Employer was represented by attorney Shelby Neunke‑Davison.  Because the time for hearing testimony exceeded the parties' previous estimates, and because of administrative time constraints, we ordered written closing arguments, and we also granted reply briefs.


Attached to Employer's reply brief was an affidavit of paralegal Debra Armstead who works for Employer's attorney.  The affidavit summarized a conversation Ms. Armstead had with one Dr. Rosco Van Camp on October 18, 1990.  Upon noticing this affidavit, Employee filed a petition requesting that we either strike the affidavit from the record or alternatively allow him to supplement the record with rebuttal evidence. (Employee November 2, 1990 petition).  After reviewing the petition and a flurry of subsequent oppositions and petitions, we notified the parties we were reopening the record, and we would consider the November 2, 1990 petition in conjunction with our decision on the merits of Employee's claim. (November 30, 1990 letter of Designated Chairman Torgerson).  We told the parties that, provided neither of them filed further objections, we would give them until December 14, 1990 to file additional written arguments.  We closed the record on January 9, 1991 when we next met after the time expired for the filing of the reply briefs.


ISSUES

1. Is Employee entitled to temporary total disability (TTD) benefits from May 1, 1989 to the present and continuing?


2. Is Employee entitled to a penalty for the TTD benefits paid on August 20, 1990?


3. Is Employee eligible for permanent partial disability (PPD) benefits?


4. Is Employee entitled to medical costs?


5. Is Employee entitled to a penalty for medical costs which have not been paid?


6. Is Employee entitled to vocational rehabilitation?


7. Is Employee entitled to attorney's fees and costs?


8. Should we admit or strike the affidavit of Debra Armstead?


CASE SUMMARY

Several witnesses testified at the hearing, including Employee, his wife (Levia Jo Childs), Mark Troll, Bob Niebrugge, Ed Tolman, Robert Wilkinson, Dan Bruning, Donald Helper, Terry McCarron, Doug Bursey, Lowell Highbargin, Buff Burtis, M.D., and Laurence Repsher, M.D. We also reviewed the two depositions of Employee and the depositions of Dr. Burtis and Lee Newman, M.D. We limited the time for witnesses to testify to amounts estimated by counsel for the parties prior to the beginning of the hearing.


Employee, who is 60 years old, worked as either a mechanic or power plant operator for most of the period from 1964 to 1988.  From 1955 to 1964 he was an Anchorage police officer.


On April 25, 1988, while working as a power plant operator on the solar turbine unit at Employer’s tank farm, he inhaled smoke and fumes from a fire. (Employee April 13, 1990 Dep. at 52‑53; hereafter Employee Dep. I). Employee later told Buffington Burtis, M.D., his eventual treating physician, that he inhaled between one and three gulps of the smoke. (Burtis June 30, 1988 report).  Employee acknowledged in his second deposition that this estimate of the number of breaths he took was accurate. (Employee October  9, 1990 Dep. at 90; hereafter Dep. II) . However, at hearing Employee testified he had no idea how much smoke he breathed or how long he was in the fire. 


Employee was taken to the local emergency room and examined, but he was released later that same day.  He testified that after the day of the fire, he experienced chest pain, a scratchy voice, and shortness of breath‑‑particularly after exposure to dust and fumes.


Still, he returned to work the next day and continued to work until June 1988 when he had an unrelated (to the smoke inhalation) hernia surgery in Anchorage.  His urologist, Jerry Coles, M.D., referred Employee to Dr. Burtis for possible lung problems.


Dr. Burtis took a history and examined Employee on June 30, 1988.  The doctor wrote that Employee reported being asymptomatic before the smoke exposure, with no history of "noxious inhalants" other than smoking cigarettes until 1965.  Dr. Burtis's June 30, 1988 report also states:


Pulmonary function tests were performed on three occasions in May.  These were slightly abnormal initially and then became normal by the end of May.  Two chest x‑rays were done in May which were unremarkable.  The chest film here was read as suggesting right hila enlarqement.


Presently, the patient denies shortness of breath, cough, or wheeze, and he has no chest pain.  Over the last 2‑3 weeks he has returned to work and has noted a slight burning sensation in the left upper chest when exposed to diesel exhaust . This is relieved by going outside and breathing clean air for a few minutes.

(Burtis June 30, 1988 report at 1).


Dr. Burtis described Employee as a "man in no distress" with good breath sounds and adequate heart tones.  The doctor's assessment was "urethane and diesel smoke bronchitis with bronchoconstriction, which is now improving." He added that "[t]here could be possible hyperresponsive sensitivity in the respiratory tract developing since the exposure to isocyanate (urethane)."


Because of Employee's surgery‑related pain, Dr. Burtis deferred further testing of pulmonary function.  He asked Employee to return in August 1988 for review of Employee's respiratory symptoms and to evaluate the long‑term effects of his isocyanate inhalation.


After recovering from his hernia surgery, Employee returned to work and worked primarily in maintenance.  However, he testified he experienced shortness of breath when exposed to dust, smoke and fumes.  He stopped working on October 23, 1988.


Dr. Burtis again examined Employee on August 5, 1988 and on September 1, 1988. In his September chart notes, Dr. Burtis indicated Employee took an “ETT” (exercise electrocardiogram), and according to the August 17, 1988 report of cardiologist Leo Bustad, M.D., the ETT showed "ventricular ectopics during exercise with minimal pain." In addition, Dr. Burtis asserted that an upper gastrointestinal test did not show reflux although Employee reported a "history of burning pain while supine and substernally at rest." Employee also reported hoarseness and an occasional cough.


Dr. Burtis diagnosed urethane bronchitis, laryngitis, GE reflux and coronary artery disease.  The doctor prescribed Calan SR, nitroglycerin and Tagamet.  He recommended that Employee return in three or four months for follow up.


On October 22, 1988 Employee began experiencing chest pains at his Glenallen home.  He went to his local treating doctor, Oscar Van Camp, M.D., who examined him and gave him an electrocardiogram which was normal.  However, because the pain persisted, Dr. Van Camp sent Employee to Anchorage for further testing and evaluation.


In Anchorage, Employee was admitted to Providence Hospital, and he was examined and tested by four physicians, George Rhyneer, M.D., a cardiologist; Ronald Boisen, M.D.; Dr. Bustad and Dr . Burtis.  Testing included a coronary angiogram, electrocardiogram, chemistry profile and "CBC" which were all normal.  Also, a chest x‑ray was deemed clear.  However, an endoscopy revealed a moderate duodenitis although the esophagus and stomach appeared normal. (Burtis October 26, 1988 report).


Employee reported he had stopped taking Tagamet, and had minimal pain until the sudden onset on October 22, 1988.  He had also increased his aspirin intake because of headaches and joint pains.  Dr. Burtis diagnosed duodenitis, and chest pain of uncertain cause but suspected to be related to duodenitis.  Dr . Burtis added there was no evidence of coronary artery disease or esophageal disease.  There was no mention in the reports of breathing problems (shortness of breath) or hoarseness.


Dr. Burtis advised Employee to restart Tagamet, use antacids, stick with a bland diet and avoid caffeine and aspirin.  The doctor also advised Employee to set up a routine follow up appointment in three or four months.


Dr. Burtis testified that at that time, Employee had no work restrictions.  Employee was released from the hospital on approximately October 26, 1988.  Employee testified that Dr. Burtis told him to return to work and see if he could do his job. (Employee Dep.  I at 36).


Employee stated that when he attempted to do so, Doug Bursey, General Manager at the power plant refused to allow him to return because Employee was not "100 percent." (Id.) Employee testified that he did not feel 100 percent at that time, and he later was told by the union that they could not help him get his job back because the contract with Employer stated an employee had to be "100 percent" before Employer was required to let him back to work. (Id. at 37, 45).  Bursey testified that he  got the impression Employee did not sincerely want to return to work at that time,


Dr. Burtis testified that on November 3, 1988, he had a long telephone conversation with Employee's wife, Levia Jo Childs.  After this discussion, he wrote the following, on a prescription pad, to whom it may concern: "The above person [Employee] has chest pain and respiratory symptoms that could be related to a smoke inhalation injury in April 1988. I recommend that he not work over the next 2‑3 months, and [then] return to Anchorage for further evaluation." When asked on cross‑examination what changed between April 1988 and November 1988 to justify taking Employee off of work, Dr. Burtis testified that he didn't know.  He added that he had a lot of phone calls and he felt pressured to make statements on paper.


In a controversion notice dated November 22, 1988, Employer denied all benefits to Employee, asserting that there was no medical evidence to prove his condition was related to his April 25, 1988 injury.  That same day, Employee was again examined by Dr. Burtis who noted that Employee's major complaint was mid‑chest substernal pain and shortness of breath which seemed to "come on" when exposed to cold air and fumes such as welding.  Further, the doctor stated:


The cause of his chest pain and shortness of breath are uncertain, however, it has a strong temporal relationship to the time of injury.  His type of smoke inhalation is known to produce irritability of the respiratory tract with state of hyperresponsiveness. [It] is logical to assume that his symptoms are now related to ventilation injury, although, not provable.

(Burtis November 22, 1988 chart notes).


Dr. Burtis recommended a trial of Prednisone and a followup examination or phone call in two to three weeks.  However, subsequent reports indicate the Predisone had little, if any, effect.


As noted, Employee stopped working on October 23, 1988, and he has never returned to work for Employer.  Employee receives disability payments from Employer's private insurer.  Moreover, on August 20, 1990 Employer paid Employee temporary total disability (TTD) benefits for the period from October 23, 1988 through April 30, 1989.  Employer has controverted all benefits after that date.


Employee supports his claim for disability benefits primarily with the medical testimony of Dr. Burtis and Lee Scott Newman, M.D., a physician who examined Employee at Employer's request.  Employer also supports its assertion (that Employee's condition is no longer work‑related) with the medical testimony of Dr. Newman, and with that of Laurence Repsher, M.D., a physician who examined Employee's records at Employer's request.  Dr. Burtis testified that he visited Dr. Repsher's clinic, and he described Dr. Repsher as a "good pulmonologist" who works a lot with on‑the-job injuries.


Dr. Burtis testified he has treated three individuals for urethane exposure; all three experienced limited inhalations.  He has also treated patients for other types of smoke inhalation.  In his April 1990 deposition, Dr. Burtis stated that unlike most patients (he sees) who improve to some degree with time, Employee has not improved.  Dr. Burtis stated it has been difficult to get information on symptoms from Employee, and the doctor has had to rely on Employee's wife in getting a more thorough description of the symptoms.  Dr. Burtis testified at hearing that the wife's assertion that Employee coughs a lot is a mystery to the doctor because he has never seen Employee cough.


Dr. Burtis stated that Employee's case is "confusing," because he has minimal physical findings with substantial symptoms. (Burtis Dep. at 61).  He added that all who have to deal with such a problem are confused, "including the industry and Workers' Compensation Board and..... probably the rest of the United States." (id.) He also asserted: "Sometimes the testing is too crude to define their illness well.  I think we have to recognize that, especially in his disorder.  I think not a lot is known. I think the testing modalities are not highly efficient." (Id.).


Regarding his diagnosis and treatment of Employee, Dr. Burtis administered a "water nebulization" test.  He testified he first heard about the test at a seminar.  He indicated the test parallels very closely the "chemical" tests‑‑methacholine challenge and histamine tests‑‑also used by pulmonologists in measuring pulmonary function.  Dr. Burtis reviewed the results of the water nebulization test and concluded Employee had some bronchoconstriction.  However, he added that the results obtained do not, by themselves, support a diagnosis.


Dr. Burtis stated he is not an expert on methacholine challenge tests although he has administered them.  He stated he first watched one performed two years ago at the University of Washington.  He added these have only recently been instituted at an Anchorage hospital.


Still, he reviewed a methacholine test administered by Dr. Newman. He questioned why Dr. Newman and Dr. Repsher did not  recognize the 55 percent decrease in air flow rate near the end of the test.  However, Dr. Burtis asserted he was not labelling the test "Positive" because he was unsure how many "normal" people might have a similar decrease in air flow if they were tested.


Dr. Burtis has diagnosed Employee as having "hyperresponsive sensitivity" or "hyperresponsive irritability" of the upper part of the lower respiratory tract.  Dr. Burtis admitted this is not a medically recognized term but one he created for Employee's situation.  He asserted this may be a type of bronchitis but not typical bronchitis.  He also asserted Employee does not have asthma.  He stated he was unsure if the methacholine challenge would test for hyperresponsive sensitivity.


Dr. Newman examined Employee and performed several tests on January 29, 1990.  Routine pulmonary function tests, including lung volumes were found to be in the normal range.  In addition, a methacholine challenge was performed on January 30, 1990 and was "remarkable for a variable effort but showed no significant decline in either FEV1 or airways conductance up to 25 mg. methacholine." (Newman report at 4).  A histamine challenge, performed on January 31, 1990 also showed no significant decline in FEV1 or airways conductance.  Dr. Newman concluded these "results indicate no evidence of airways hyperreactivity." An "exercise study" was also done, and this showed "no evidence of cardiac impairment and no evidence of gas exchange abnormalities."


Dr. Newman diagnosed chronic bronchitis with "[p]ossible costochondritis or duodenitis versus less likely possibility of persistent bronchial inflammation. It would be very unlikely to see bronchial inflammation following smoke inhalation injury persisting now. I do not think the smoke inhalation is the cause of the patient's persistent chest pain symptom." (Id. at 6).  The doctor added he saw no evidence of asthma as indicated by the negative methacholine and histamine tests, and the normal pulmonary function tests, both past and present.


Dr. Newman concluded Employee developed bronchitis from his exposure on April 25, 1988, but he did not develop significant airways hyperreactivity. (Id. at 7).  The doctor concluded:


There is no good way to differentiate bronchitis resulting from smoke inhalation from other causes of bronchitis except to rely on the clinical history.  In this case, this seems fairly compelling in that the patient was asymptomatic prior to the episode with no significant prior history of significant respiratory illness which could have led to this bronchitis.  Furthermore, following the exposure he developed immediate symptoms temporally related to the exposure.


. . . 


With regard to issue of impairment, I find no evidence of the patient having any respiratory impairment at the present time by any of the standard measures described in either the ATS (American Thoracic Society) criteria or following the American Medical Association guidelines for the determination of respiratory impairment.


. . . 


It is my opinion that the patient could return to his job as a plant operator on a full  time basis.  I feel, however, that it would medically prudent for him to avoid high concentrations of irritant fumes and dust. Even though it is medically probable that he does not have persistent bronchitis at this time, I think that avoidance of pulmonary irritants over the next six months would be medically prudent.

(Id. at 7‑8).


In his August 22, 1990 deposition, Dr. Newman explained his examination, testing and opinion on Employee's condition.  He first explained that airways hyperreactivity or bronchospasm is the same thingas asthma‑‑shortness of breath and a chest cough.  Regarding the water nebulization test performed by Dr. Burtis, Dr. Newman stated that it is "certainly not a commonly used test for measuring airways hyperreactivity (Id. at 15). Dr. Newman deemed this test "questionably significant." (Id. at 16).


Dr. Newman works at the National Jewish Center in Denver, a center (he asserted) that gets referrals from all over the world, including some from the Saudi royal family. (Id. at 26) He asserted that the two main tests used by the center, the methacholine challenge and histamine challenge, were normal in Employee's case.  He further asserted that both negative tests, taken together, show "with a great deal of certainty" that Employee does not have asthma. (Id. at 15‑16).  Regarding the exercise test which, as noted, was also normal, Dr. Newman testified Employee did surprisingly well considering his degree of symptoms." (Id. at 18).  Based on the normal results, Dr. Newman asserted that Employee was either magnifying his symptoms or has a mild condition that's not measurable on the tests. (Id. at 65).


He also explained that FEV1 means "forced expiratory volume," and it indicates how much air a person can blow out in one second.  He labelled it an important test, and Employee's test was within normal limits. (Newman Dep. at 10).


Dr. Newman explained that bronchitis usually goes away after one is removed from the exposure. (Id. at 28).  Dr. Newman repeated that Employee's chronic bronchitis from the smoke inhalation has resolved, and his persistent chest symptoms are likely unrelated to the incident. (Id. at 26).  He asserted, to a reasonable degree of medical certainty, that Employee's chronic problem and any work‑relatedness of the condition resolved in approximately May or June 1989. (Id. at 29, 105).  Moreover, he stated Employee's chest pain is related to the chest wall and nothing else. (Id. at 32).


However, Dr. Newman cautioned he would he a little tentative about sending Employee back to conditions where there were "any significant amount of dust or fumes." (Id. at 37‑ 38).  Nonetheless, Dr. Newman asserts that sending Employee back to work won't "cause him any medical injury or any new injury." (Id. at 40).  The doctor noted that: "there are a lot of people with bronchitis who function very well in society." (Id. at 41).


Dr. Newman gave a positive response to a question whether a person can have a "condition in the respiratory system that is all impairment or that may be disabling to him and still have perfectly normal lungs." (Newman Dep. at 52).  It was pointed out to the doctor that in March 1990 Dr. Burtis had diagnosed chronic tracheal bronchitis; Dr. Newman testified this latter term is interchangeable with chronic bronchitis. (Id. at 53).  However, Dr. Newman also stated that in cases of severe tracheal bronchitis, the x‑rays will show an actual thickening of the major bronchial tubes; Employee's x‑rays did not show this phenomenon. (Id. at 56‑57).  He added, though, that although pulmonary function tests, exercise tests and x‑rays are imperfect in picking up subtle degrees of disease, they must still "carry a great deal of weight" in estimating impairment. (Id. at 57‑58).


Dr. Repsher, also a Denver area physician, did not examine Employee but did review the reports and testing performed by both Dr. Newman and Dr. Burtis and other physicians in this matter. In addition, he reviewed the job analysis done by rehabilitation specialist Terry McCarron. He stated that during the past fifteen years, he has worked primarily with patients who have suffered occupational asthma, specifically those with isocyanate injuries.


Dr. Repsher asserts that in his opinion, Employee suffered a trivial inhalation and injury.  He testified that in severe cases of smoke inhalation from burning polyurethane, the X‑rays look terrible, the patient is coughing up blood, may need a ventilator and has low oxygen.  The doctor contrasts this scenario with the notes of the emergency room nurse who described Employee's condition shortly after his inhalation.  Those notes indicate Employee was resting in bed, and his skin was warm, dry and intact.  Further, he had occasional cough and a hoarse voice, but he denied shortness of breath.  His respiration was regular and unlabored.  Breath sounds were diminished but clear in all lobes.  The notes also indicate that within two hours Employee's voice was less hoarse.  After three hours, he complained of a "clogged feeling" in his chest but denied shortness of breath or chest pain.  Employee left the Cross Roads Medical Center in no apparent distress. (Nurses's notes dated April 25, 1988).


Dr. Repsher acknowledged that different people can react differently to smoke inhalation, but Employee had few symptoms.  Dr. Repsher asserted that this symptom description and the subsequent testing indicate Employee experienced a trivial episode of inhalation.


Regarding Dr. Burtis's water nebulization test, Dr. Repsher stated that the test was completely within normal limits.  Further, Dr. Repsher stated he has never heard of the parameters used by Dr. Burtis in evaluating this test.  Dr. Repsher asserted that the methacholine challenge test is the most specific and sensitive of the pulmonary function tests, and Employee's was normal.  Moreover, Dr. Repsher testified that not only was Employee's test normal, it indicates he is less sensitive than many people in the general population.


Dr. Repsher stated that the type of evaluation Dr. Burtis used for the methacholine challenge (in determining the 55 percent drop in air flow) is not normally used by pulmonologists.  Dr. Repsher stated it is too variable to be useful.  Dr. Repsher testified that the method now used to evaluate the methacholine challenge is that utilized by Dr. Newman and his staff, the FEV(1) test.


Dr. Repsher reviewed the tests given Employee and agreed with Dr. Newman that all of them were within normal limits.  Regarding Dr. Burtis's diagnosis, Dr. Repsher pointed out that it is not a medically recognized diagnosis.  Dr. Repsher testified that it is "fine to coin a disease," but a physician needs objective evidence to coin it, and there is none here.


Dr. Repsher was asked to comment on Dr. Newman's suggestion that a patient could have normal pulmonary function tests and still have an impairment, Dr. Repsher asserted such a contention was absolutely false, and Dr. Newman "stands alone among pulmonologists on this contention." Dr. Repsher stated he has previously discussed this with Dr. Newman, and Dr. Newman has never been able to show such a case.  He asserted that pulmonary function tests are very sensitive in picking up lung disease.  He reiterated that the normal results on Employee's tests "absolutely" rule out a potential problem in the small airways.  Still, Dr. Repsher stated Dr. Newman's examination and testing were very thorough, and he agreed with Dr. Newman that Employee had a zero impairment rating.  Dr. Repsher indicated he coauthored the American Medical Association Guidelines for rating respiratory impairments.


Employee testified that since his injury, he gets short of breath, particularly if he is exposed to dust and fumes.  Employee also denied having any raspiness or respiratory problems before his 1988 injury.  Employer pointed out to him that he went to Faith Hospital on April 25, 1985 complaining that for the prior two months his lungs hurt, he had a productive cough, sore throat, and mid‑sternal burning on inspiration. (Faith Hospital April 25, 1985 report). At that time, he was diagnosed with pleurisy and bronchitis.  The history taken also indicated he had pleurisy in 1979.  Employee asserted he thought he had the flu at that time.


Employee stated he has worn dust masks for years, and he got a respirator at Denver in 1990.  He testified he works a couple of hours per day in his wife's flower shop, cleaning fish, stocking shelves, and doing janitorial work.  He stated he develops coughing and shortness of breath when he mows his lawn, breathes auto or welding fumes, or is exposed to dusty conditions.


Employee's wife testified Employee is a proud, private person who doesn't discuss things much.  She stated she has observed him on a daily basis, and she believes his symptoms have increased since his smoke exposure in 1988.  She testified he seems to be more sensitive to irritants, needs to use his inhalers more frequently, and he has had to cut back his activities.


Employee reviewed a work evaluation performed on February 15, 1989 by Terry McCarron.  Employee disagreed with the definition of the ventilation in the plant; i.e., he does not think the ventilation is as good as described by McCarron.  Employee testified he does not feel "100 percent" because he cannot breathe through the dust, smoke and cold air without wearing a respirator. (Employee Dep.  I at 37).


McCarron testified he spent four or five hours evaluating the power plant where Employee worked. In his opinion, there was a hint of a scent of diesel fumes but not what he would describe as overpowering or strong.  However, he felt the ventilation was adequate via exhaust fans. (McCarron evaluation at 4, 8).


In McCarron's opinion, Employee could return to suitable, gainful employment.  He based his opinion in part on Dr. Burtis's statement Employee could return to work if he wore a respirator.  McCarron testified he contacted several power plants in Alaska.  He stated many of the plant representatives he spoke to said they would allow employees to work while wearing a respirator. (Hearing Exhibit 19).  Doug Bursey and Lowell Highbargin, the chief operator and superintendant at Employer's plant both testified McCarron's work evaluation was a fair representation of Employee's job and the plant atmosphere.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Admissibility of post‑hearing affidavit

As we mentioned in our introduction, Employee petitioned to strike the affidavit of paralegal Debra Armstead or, in the alternative, to supplement the record with rebuttal evidence. We have reviewed the record in this matter, and we find we did not provide for the admission of additional evidence after the hearing ended.  Employer has not provided any legal support for admitting additional evidence after the hearing.  We could find no prior board decision or other legal support for the proposition that a party to a dispute can unilaterally have evidence admitted after a hearing.  Accordingly, we grant Employer’s petition and hereby strike the affidavit from the evidence.

II. Adequacy of hearing time

Employee objected to the time limits we placed on the hearing.  His primary objection appears to be our refusal to allow rebuttal evidence. (Employee written closing argument at 25‑28).  We believe Employee was given more than adequate time to present his case.  The hearing lasted a day and a half.  In our experience, it is unusual to have hearings which last even a half day.  Although the medical issue in this case was somewhat complex, it was not otherwise a very unusual case.  We conclude Employee was allowed more than sufficient time to put on his evidence.  Even so, we have reviewed the attorney's offer of proof contained in his written closing argument, and we conclude it would not change the outcome of our decision if the testimony was presented as envisioned.

III.
Disability

The primary issue in this case is whether Employee is entitled to temporary total disability (TTD) or permanent partial disability (PPD) benefits under the Alaska Workers' Compensation Act (Act), from May 1989 and continuing.  Because Employee's injury occurred prior to the July 1988 statutory amendments, his case will be decided under the applicable law and cases in effect before those amendments.


There are essentially two questions for determination:

1) Is Employee's condition after April 1989 work‑related; and if so, 2) Is he disabled?  In resolving these questions, we will first apply the statutory presumption found in AS 23.30.0120.


AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood 11), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment.  This rule applies to the original injury and continuing symptoms.  See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979).  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." Smallwood II.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870.  To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.  If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


We find Employee has established a preliminary link by his testimony that he feels unable to return to his job, and the medical testimony of Dr. Burtis, who asserts Employee cannot return to work unless he uses a respirator.


We next determine whether Employer has overcome the presumption with substantial evidence.  We find Employer has done so. This finding is supported with the medical records and testimony of both Dr. Newman, who asserted in his deposition that Employee's condition was no longer work‑related, and Dr. Repsher, who stated Employee experienced a trivial episode of smoke inhalation, and that the normal pulmonary function tests would rule out a potential problem in the small airways.


Since Employer has overcome the presumption with substantial evidence, we must finally determine whether Employee has proved all elements of his claim by a preponderance of the evidence in the record.


In making this determination, we conclude for several reasons that this is a highly complex medical claim.  The first reason is the testimony and records of Dr. Burtis, who has created a newly coined diagnosis for Employee's condition.  Another reason is the type of injury here.  Because of this coinage of a previously unheard of diagnosis, and in light of the type of smoke inhalation involved and relative absence of objective symptoms, we conclude this is a complex medical claim which requires us to place primary emphasis or weight on the medical opinions of the physicians who have tested and treated Employee since his 1988 inhalation.


In this regard, the Alaska Supreme Court has cited to Professor Larson who points out that in certain uncomplicated cases, "lay testimony, including that of claimant himself, is of probative value in establishing such simple matters as the existence and location of pain, [and] the sequence of events leading to the compensable condition . . . . Employers' Commercial Union Conany v. Libor, S36 P.2d 129, 131 (Alaska 1975) (citing to 3 Larson, Workers' Compensation Law  Section 79.51, at 180‑81  (1973)).  The court also points out that boards such as ours become expert in certain 

uncomplicated medical matters.  Id.


Nonetheless, Professor Larson adds:


Since these are the reasons for the rule relaxing the necessity for medical testimony, they should set the boundaries of the rule; in other words, reliance on lay testimony and administrative expertise is not justified when the medical question is no longer an uncomplicated one and carries the factfinders into realms which are properly within the province of medical experts.

2B A. Larson, The Law of Workmen's Compensation Section 79.54(a) at 15‑426.222 (1989).


Professor Larson further points out that if a case requires medical expertise for its resolution, "it follows logically that when the medical problem is sufficiently abstruse, the rule can be satisfied only by corresponding expertise in the medical witness." Id., Section 79.54(h) at 15‑ 426.264. Moreover, Professor Larson states: "For the same reason, as the degree of complexity of the medical issue increases, so does the degree of requisite thoroughness and definiteness of diagnosis." Id., Section 79.54(i) at 15‑426.272(l).


We have carefully reviewed the entire record, and we conclude Employee's condition is not related to his work injury after April 1989.  We find that both Dr. Newman and Dr. Repsher have more experience in smoke inhalations injuries than does Dr. Burtis. We find, taken as a whole, their testimony supports Employer's assertion, and our conclusion, that Employee's condition is no longer work‑related.  We find their testing and diagnoses more thorough, specific and definitive than that given by Dr. Burtis.


We take issue with Employee's assertion that Dr. Newman's testimony somehow supports his claim.  Although Dr. Newman asserted there may be some disabling injuries which show no objective findings, the doctor clearly found Employee's claim was no longer work‑related.


Even if Employee's condition were work‑related, we would find Employee is not disabled.


The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment" AS 23.30.265(10). The Act provides for benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality," AS 23.30.185, but doesn't define TTD.  In Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, 665 (D.  Alaska 1958) (quoting Gorman v. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work." The court explained:


A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit.  The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted) ‑ In Vetter v. Alaska Workmens' Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:


The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment. An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.


In Bailey v. Litwin Corp., 713 P.2d 249, 253 (Alaska 1986), the Alaska Supreme Court set out this same authority and then stated: "Our previous cases stress the claimant's ability to return to work and indicate that medical stability is not necessarily the point at which temporary disability ceases." (Emphasis in original).  The court also quoted the following description of temporary disability: "Temporary disability may be total (incapable of performing any kind of work), or partial (capable of performing some kind of work)." Id. at 254 n.12 (quoting Huston v. Workers' Compensation Appeals Bd., 95 Cal. App. 3d 856, 868, 157 Cal. Rptr. 355, 262 (Cal. App. 1979) (emphasis in original).


The Alaska Supreme Court has placed the burden of proving loss of earning capacity, at least in the area of permanent partial disability, on the employee.  Brunke v. Rogers & Babler, 714 P.2d 795, 801 (Alaska 1986). We have also found that an employee bears the burden of proving whether or not he is disabled and the nature and extent of the disability. Keyes v. Reeve Aleution Airways, AWCB No. 85‑0312 at 12‑13 (November 8, 1985).


Assuming Employee had established a work‑connection between his 1988 injury and his work‑connection, we would find he is not currently disabled, i.e., he has not proven a loss of earning capacity.  We again find the testimony of Dr. Newman, Dr. Repsher and Dr. Burtis crucial on this issue.  We conclude, based especially (but not soley) on the testimony of Dr. Newman and Dr. Repshler, that Employee has failed to prove his claim for TTD by a preponderance of the evidence.


We note Dr. Newman and Dr. Repsher also gave Employee a zero percent impairment rating.  Based on their ratings, Employee's claim for PPD benefits is denied and dismissed.


Even if we assumed the presumption of compensability applies to the question of whether disability exists, and that Employee has established the preliminary link, we would find, based on the evidence set forth above, that Employer has overcome the presumption and Employee has failed to prove he is disabled by a preponderance of the evidence.  Accordingly, Employee's claim for benefits is denied and dismissed.


Because Employee did not prevail on any issues, his claim for attorney's fees and costs is also dismissed.


ORDER

Employee's claim for temporary total disability benefits, permanent partial disability benefits, attorney's fees and costs is denied and dismissed in accordance with this decision.


Dated at Anchorage, Alaska, this 31st day of January, 1991.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson 


Mark R. Torgerson, 



Designated Chairman



 /s/ Joanne R. Rednall 


Joanne R. Rednall, Member


DISSENT OF MEMBER HARRIET M. LAWLOR
I respectively dissent.  I believe Employee's claim is compensable, and he should be awarded TTD benefits. I would support this conclusion with the testimony of Dr. Burtis and the testimony of Employee and his wife.  I do not believe the testimony of Drs.  Newman and Repsher should be accorded any more weight than that of Dr.  Burtis, who is also a pulmonary specialist.



 /s/ Harriet M. Lawlor 


Harriet M. Lawlor, Member

MRT/jpc

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Harold Childs, employee/applicant; v. Copper Valley Electric Assn., employer; self‑insured, insurer/defendants; Case No. 8807045; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 31st day of January, 1991.



Janet P. Carricaburu, Clerk
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