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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JOHN LINDEKUGAL,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8101012


v.
)



)
AWCB Decision No. 91-0033

GEORGE W. EASLEY, CO.,
)



)
Filed with AWCB Anchorage


Employer,
)
February 06, 1991



)


and
)



)

PROVIDENCE WASHINGTON
)

INSURANCE,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


This request for a decision and order on a compromise and release (C&R) came before us upon written request of Employer. We initially heard the parties' request for approval of a C&R on December 5, 1990. By letter dated December 18, 1990 we notified the parties we would not approve the C&R.  Employer, represented by attorney David Baranow, filed a written request for a decision on January 4, 1991.  Employee, represented by attorney Gil Johnson, did not respond or participate in this request.  We closed the record on January 9, 1991 when we next met after reviewing this request.


ISSUE


Does the Compromise and Release (C&R), filed October 10, 1990, appear to be to the best interest of Employee?


CASE SUMMARY

The events preceding the filing of this C&R date back to Employee's first back injury in 1976.  The injury, which occurred while he worked for Fluor Alaska (Fluor), resulted in several back surgeries, including a neck fusion and two low back surgeries (left L5‑Sl laminectomy and bilateral L5‑Sl laminectomy). These surgeries were performed by Anchorage orthopedic surgeon Edward Voke, M.D.


Employee received weekly workers' compensation benefits during this time.  In 1977, Employee began receiving Social Security Disability (SSA) benefits. (Employee 1982 Dep. at 13).  Ultimately, Employee and Flour settled that claim in May 1979 for $225,000.00, with Employee retaining medical benefits under the Alaska Workers' Compensation Act (Act).


Employee moved to Montana in August 1979 and settled on a farm outside of Butte.  He testified he tried to stay busy because people "get stiffened up" when they lie around. (Id. at 16).  To this end, he repaired cabinets, put formica tops on counters and did other "remodeling" activities around his home in addition to chopping wood and otherwise maintaining his home. (Id. at 13‑17).


On January 19, 1981 Employee was examined by John Davidson, M.D., at the request of the Disability Determinations Unit (DDU) of the Social Security Administration.  Apparently as a result of this examination, the DDU found Employee was able to perform medium duty work, and it stopped his SSA benefits.


Employee (who has been a member of the Carpenter's Local 1281 since 1959) testified that he returned to Alaska in September 1981 seeking work with the Local 1281.  At that time, he could walk without limping, and he had "minimal" pain in his neck and low back, although he admitted he had not been pain free since 1976. (Id. at 19‑20).


Employee was called out on a job in October 1981.  He described the job as laying a formica counter top.  He worked for approximately one week but was then injured when he slipped while carrying a severity‑five pound sheet of plywood. (Id. at 24) Employee indicated this was a new and more severe pain than he had experienced since 1979. (Id. at 29).  Employee was again treated by Dr. Voke who recommended a "total L‑5 laminectomy followed by a bilateral Watkin's fusion L4 to the sacrum." (Voke October 13, 1981 report).


In a January 13, 1982 deposition, Dr. Voke testified that after treating Employee for his 1976 injury, he felt Employee was permanently and totally disabled from work. (Voke Dep.  I at 6). He asserted that Employee's October 1981 injury "reexacerbated [an] existing condition and . . . his original problem has prevailed and . . . nothing substantially happened as a result of this injury . . . ." (Id. at 8).  Dr. Voke did not think Employee should have returned to work in the first place. (Id. at 7) . However, Dr. Voke later acknowledged he did not know of or discuss Employee's medical condition with Employee for the period 1979 to 1981. (Voke September 13, 1982 Dep. at 6).


Still, Dr. Voke reiterated that Employee had a permanent disability but that "now is a good time to study him and maybe go . . . ahead and operate on him at a point with the idea in mind that maybe he could be later gainfully employed." (Id.)

Employee stated that after the laminectomy in 1982 he was almost pain free, the best he had "been since ‑‑ forever." (Id. at 32).  However, he added that the pain after his subsequent fusion was at least as bad as that after his 1976 injury but "more steady." (Id.).


Employee eventually filed a claim for benefits against Employer and Insurer, and Fluor was also joined in the action.  However, on the scheduled hearing date (May 12, 1983), the case was continued because a settlement was reached.  The hearing notes of the Workers' Compensation Board state that while "on the record," Employee's attorney agreed to dismiss Fluor and its insurer from the claim "with prejudice," and that the Board approved the stipulation on the record.


Further, the hearing notes indicate a settlement was reached between Employee and Employer, and the C&R was to be drafted at a future date.  Employer and Insurer later sent a draft of a C&R to Employee for his review.  On September 23, 1983 Employee wrote a lengthy letter to Insurer's attorney, Floyd Smith, and told Smith he would not accept the C&R as written.


Settlement discussions fell apart, and another hearing was scheduled for March 14, 1984.  However, this case was also continued because another "settlement" was reached.  A C&R was sent to attorney Gil Johnson on May 24, 1984, but that C&R was never filed into the Board's record. (May 24, 1984 letter by paralegal Susan Cagle to Gil Johnson).  The Cagle letter indicates future medical benefits would remain open under the terms of the Workers' Compensation Act.  No C&R was filed with the Board until October 9, 1990.


During the seven‑year period between the May 1983 hearing and the filing of the C&R in 1990, Employee wrote the division numerous letters attempting to get information on the status of his case.  For example, in early October 1983 he wrote then Commissioner of Labor Jim Robison who responded by letter dated October 26, 1983.  Robison indicated the hearing officer who chaired the May 1983 hearing recalled that Providence Washington (Insurer) "agreed on the record that [it] would assume liability for your medical costs related to the injury."


Employee's case lay in repose until 1987 when J. Paul Dittrich, M.D., a physician who had performed surgery and other treatment on Employee wrote and inquired about payment of bills which were "long overdue." An attached billing indicates Insurer paid a bill for $2,140.75 on March 26, 1985 (for treatment from February 1982 through January 14, 1983), but had not paid $2,882.85 for treatment from February 10, 1986 through March 10, 1986.  The Board file indicates Insurer has not filed a controversion notice since October 29, 1981.


In 1988 Employee wrote another letter about his case.  In an April 26, 1988 letter to then Commissioner of Labor Jim Sampson, Employee claimed that since 1981 he had nine back surgeries and indicated another may be necessary.  Finally, a C&R (signed by Employee on May 21, 1990) was filed on October 9, 1990.


The C&R indicates Insurer paid $21,665.85 to Employee "during the initial phase of this compensation claim.  No additional payments have been made since controversion." (C&R at 4).


In the C&R, Employer stated its position that Employee's claim was "wholly not compensable." It asserts Employee's 1981 injury was minor in nature, and Dr. Voke's testimony indicates Employee's pain and related problems are "directly referable to the 1976 injuries with the prior employer." (Id.).


Employee, on the other hand, asserted the 1981 injury was "either a new injury or a substantial aggravation of preexisting injuries," thereby resulting in liability for Employer and Insurer.  The C&R indicates Employee's assertion is supported by medical records and letters of C.G. Kurtz, M.D., and Dr. Davidson.


The C&R further states:


It is the position of the parties to this agreement, " any event, that it is in Employee's best interest to resolve this claim by settlement at this time.  In the event that this matter were to proceed further to hearing, the Employee would be subjected to numerous further independent medical examinations and probable depositions.  The parties agree that, by providing the Employee with a lump sum of benefits, he will be able to pay any past unpaid or out‑of‑pocket medical expenses to the extent that they may exist: and provide for reasonable additional medical expenses not otherwise paid for by his social security benefits and/or future medical benefits from his initial settlement.  The parties further agree that the provision of a lump sum in the amount specified hereinbelow is appropriate, given the fact that the Employee should not have returned to employment and in practical terms could not have returned to employment given his medical condition.

(Id. at 5).


The settlement amount was $45,000.00 for Employee "and his health care providers as necessary." In exchange for this amount, Employee waived his right to all possible benefits under the Workers' Compensation Act, including payment for (unpaid) past and all future medical treatment.  The C&R indicated Employee's attorney would pay out of his trust fund any past unpaid medical bills "not paid by any other source." Then, the "remaining funds shall be distributed directly to the Employee and such funds shall allow the Employee significant financial freedom to seek any additional medical treatments which he may choose." (Id.). Finally, the C&R stated that vocational rehabilitation was not an issue because Employee was permanently and totally disabled.


Employee has complained about waiving medical benefits in the C&R.  He also takes issue with the medical history outlined in the C&R.  That history indicates Employee has only had two surgeries since 1981, with the last one in 1983. (see Employee May 20, 1990 letter) . As noted, Employee claims to have had at least eight surgeries since his 1981 injury, and at hearing, Employer acknowledged Employee has had these surgeries.


Moreover, Employee testified he is in constant pain 24 hours per day.  He stated he last saw a doctor for his back in the spring of 1990.  He asserted that at that time, a doctor recommended that he get another back surgery, a nerve block and an "implant" of a tens unit.  He stated that although an appointment was made to get this surgery at Salt Lake City, Utah, the appointment was canceled because he was determined no longer eligible for this treatment because of general cuts in Veteran's benefits.


In addition, Employee has claimed Insurer "wrecked" his life by not providing medical payments and thereby requiring him or his other insurance sources (veterans coverage and carpenter's insurance) to pay over $100,000.00 out of his pocket. (Employee March 21, 1990 letter) . Employee testified that he "gave up" submitting bills to his attorney for payment, and he has several bills which he has not submitted over the past year.  Nonetheless, Employee testified at the December 5, 1990 hearing that he is tired of "10 years of fighting" on his claim, and he wants to settle it.


The Juneau panel of the Board initially reviewed the C&R, and it notified the parties by letter dated November 7, 1990 it was not approving the C&R because of the waiver of medical benefits.  The panel also stated that "the disputed past medicals must be identified, as well as the nature of the dispute.  Please see Bulletin 488‑04, Paragraph 2."


At hearing, Employer asserted that the Board was confused in asking for identification of past disputed medicals because there was no dispute about past medicals.  Employer added that the settlement is enough to take care of what hasn't been paid in medical bills.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.012 addresses compromise and release agreements, and it states in pertinent part:


The agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement.  The board may approve lump‑sum settlements when it appears to be in the best interest of the employee or beneficiary or beneficiaries.


Section 12 also states that a memorandum of the C&R "in a form prescribed by the board shall he filed with the hoard." The board has prescribed this form in its regulations (8 AAC 45.160) and in its bulletins (85‑06 and 88‑04).


The Juneau panel, described by Employer and Insurer as "confused," told the parties in its November 7, 1990 letter to identify the disputed past medical bills in conformity with Bulletin 88‑04.  The pertinent portion of that bulletin states: "The Board will not approve blanket releases of past medicals. If disputed past medicals are to be released, they must be specifically identified by name of the provider, the cost and the nature of the dispute."


Employer argues that the Board is confused because there is no dispute over past medicals.  Yet, Employer goes on to state that the entire claim has been controverted.  It is no wonder the Board was confused, given not only these inconsistent positions, but also the parties' failure to separate those medical bills which have been paid from those which are unpaid.  Added to this confusion is Employer's assertion that it has controverted the entire claim, but there has apparently been no controversion notice filed since October 1981.


Even so, Employer has paid more than $21,000.00 in workers' compensation benefits "during the initial phase of this compensation claim.  "(C&R at 4) . We have no idea if this is payment for medical costs or time loss benefits because no compensation reports have apparently been filed.  As such, the parties have failed to comply with our regulation 8 AAC 45.160(c)(6) and Board Bulletin 85‑06, paragraph six which require an itemization of all compensation previously paid and a specification of the dates of payment, rates, types, and periods covered by the payments.


We find there is a substantial dispute over liability for past and future medical treatment.  Employee's attorney asserts that Employee has no receipts or canceled checks to prove he has incurred more than $100.00.00 in medical bills.  Nonetheless, the parties have filed a stack of canceled checks written by Employee over the past several years. In addition, the parties have filed lengthy lists of "medical expenses" for various years of the 1980's, but they have not distinguished which of these expenses have been paid by Employee, Employer or other sources of insurance.  Moreover, none of these canceled checks or expenses have been totaled or otherwise organized.


We find, for various reasons, that this C&R is deficient as to form, and that it does not appear to be to Employee’s best interest under AS 23.30.012. Regarding form, the parties have repeatedly failed to compile a list of the past disputed medicals, both as to type and amount.


In addition, the parties have apparently failed to provide all medical reports related to this dispute.  We have reviewed the medicals and cannot find documentation of the eight surgeries which have occurred since 1981. (We note that even Employer acknowledged in its hearing statements that these surgeries occurred). In addition, the compromise and release purports to provide only those medical reports in Employer’s possession.  We do not have the 1990 medical reports Employee mentioned in his testimony, and we obviously do not have the medical bills that Employee has not sent to his attorney.  All medical reports in all parties' possession must be filed as required by 8 AAC 45.160(c)(1) and Board Bulletin 85‑06, paragraph one.


Although the C&R need not (as indicated by Bulletin 88‑04) "verbalize" the entire medical history of the claim, it must describe the various surgeries related to the claim.  The C&R as written is deficient because it only discusses surgeries performed through January 14, 1983.  This evidently means that at least five subsequent surgeries need discussion, both as to the type of surgery and the results.


The C&R has additional errors.  The C&R failed to state Employee's age on the date of injury. 8 AAC 45.160(c)(2). The amount of Employee's first (1979) settlement is incorrect. In addition, this C&R states that the first settlement "included future medical benefits for the remainder of the Employee's life." (C&R at 2).  This is specifically incorrect.  The first settlement states that "(future medical benefits are not covered by (the C&R), and shall be handled in accordance with the provisions of the Act." (C&R Number One at 3).


In addition to the above deficiencies, we conclude the agreement does not meet the requirements of AS 23.30.012. Specifically, we find it does not appear to be to the best interest of Employee.  Further, the parties have failed to present a sufficient "showing that the waiver is in the 

employee’s best interests." 8 AAC 45.160(e).


Regarding settlements, Professor Larson states:


Apart from variations in the language of the statutes applied in these cases, which undoubtedly account in part for the disparity in results, the underlying issue is once more the choice between viewing a compensation claim as a sort of private tort right and recognizing the social‑protection character of the compensation system.  If one thinks of a compensation claim as a private, personal, adversary money claim against the particular employer and his insurance carrier, one will go to conclude, as the Kansas court did, that "workmen are not in any respect under guardianship or other disability; they and their employers are free agents; they may release their employers from liability for injuries on any agreed terms set forth." What this overlooks is that the entire compensation system has been set up and paid for, not by the parties, but by the public.  The public has ultimately borne the cost of compensation protection in the price of the product, and it has done so for the specific purpose of avoiding having the disabled victims of industry thrown on private charity or public relief . . . To this end, the public has enacted into law a scale of benefits that will forestall such destitution.  It follows, then, that the employer and employee had no private right to thwart this objective by agreeing between them on a disposition of the claim that may, by giving the worker less than this amount, make him a potential public burden.  The public interest is also thwarted when the employer and employee agree to a settlement which unnecessarily increases the cost of the product by giving the worker more than is due.


. . . . 


As against this, it is often argued that to permit compromise will enable claimants to get at least something in the many controversial cases where there is serious doubt whether fundamental conditions of liability can be established. But again it must be stressed that the objective of the legislation is not to see how much money can be transferred to workmen as a class; it is to ensure that those with truly compensable claims get full compensation. If there is doubt about the compensability of the claim, the solution is not to send the claimant away half‑compensated; but to let the Compensation Board decide the issue.  That is the Board's job.

3 A. Larson, Workmen's Compensation Law, Section 82.41 pp. 15‑564 to 15‑567, (1983).


Concerning waivers of future medical benefits, Professor Larson writes:


A settlement ordinarily stops only the claimant's rights to weekly income benefits and does not affect his rights to future medical benefits . . . . This strictness is well justified, since it is difficult to imagine why it should ever be in the best interests of a claimant to bargain away his rights to future medical treatment for a lump sum.  After all, how can unknown future medical costs be subjected to commutation on an actuarial basis? It is significant that the Council of State Government's draft compensation law does not permit even its strictly controlled application of lump‑summing to be applied to medical benefits.

Id. at Section 82.59, pp. 15‑571 to 15‑572.


Employee clearly suffers from a painful, serious and unstable back condition. He has attempted to get his workers' compensation claim resolved since soon after his second injury in 1981.  Since that time, his claim has become a confused, tangled quagmire.


We attempted to get a hearing tape from the May 1983 hearing in which Employer allegedly agreed to pay for related medical benefits.  The tape apparently no longer exists.  From the time that so‑called settlement was reached, Employee has waited almost eight years to get a C&R before the board.  Employer argues that we should consider the age of this claim in determining whether to approve Employee's claim.


However, we believe that despite the years of frustration for Employee in this matter, we do not find the best interests standard is met here.  Employee has a serious back problem that needs medical care.  The parties (including a reluctant Employee) want the settlement: approved based on a settlement amount which may not even cover past medical bills.  The amount of these unpaid bills is simply unknown.


The parties suggest we need not be concerned about many of those past bills because they were paid by the Social Security Administration (SSA), the Veteran's Administration (VA) or Employee's carpenter's insurance.  However, if we complied with this type of policy in workers' compensation cases, we would be acting contrary to Professor Larson's point that workers' compensation protection is put into the price of a product in order to avoid "having the disabled victims of industry thrown on private charity or public relief."


That is exactly what has happened here.  Employer did pay some compensation benefits which, as noted, are not documented as to type and amount.  However, at some unknown point, Employer decided to stop paying these benefits for some undocumented reason.  From then on, not only have the SSA and VA borne the cost of Employee's back problem, but Employee himself has paid many bills.


Now, Employee is experiencing the erosion in value of these collateral medical sources.  He indicated that both Medicare and VA coverage has decreased, and he had to drop his carpenter's union insurance because of the increased monthly costs.


With this "public charity and private relief" drying up, we would hope he would pursue claims for work‑related medical costs against either Fluor (the first employer) or Employer.  Even his attorney believes Employee has a right of review against Fluor, but no claim has been filed against Fluor since the so‑called settlement hearing in 1983.  We do not understand why this has not occurred when the attorney asserts Employee may have a right.  Even Employer asserted in the C&R that "Employee is bound by his earlier (C&R) of compensation benefits with (Flour)." (C&R at 4).  Of course, whether or not Employee is so "bound" is irrelevant to the adequacy of this C&R.


In addition, assuming Employee has a right of review against Fluor for medical treatment, we question why Fluor was not brought into the present action since one issue settled in the C&R was medical treatment. Of course, the effect of the continuance hearing in 1983 has never been resolved.


In any case, we find it is not a valid reason to approve this C&R because the past bills have been paid by collateral medical sources or Employee himself.  Such reasoning flies in the face of the purpose of workers' compensation benefits.


We also do not consider the age or complexity of the case a factor justifying approval of the C&R.  On the contrary, we believe the age of this case and the surrounding circumstances are factors supporting a denial of the C&R agreement.


Finally, we disagree with Employer's description of Dr. Voke's opinion on Employee's condition.  We found Dr. Voke's testimony inconsistent when he labelled Employee permanently and totally disabled, on the one hand, and then stated Employee may be able to get treatment to enable him to return to some kind of work.  Further, the testimony of Employee and the medical records of his doctors must be given some weight in determining the effects of his second injury.  We find it significant Dr. Voke was not aware that Employee's condition had improved between 1979 and his 1981 injury.  Finally, we find it important that Employee has apparently undergone eight surgeries since his second injury.


We note that in Nielsen v. Anchorage Drywall, AWCB No. 88‑0173, (June 30, 1988)1‑ aff'd 3 AN‑89‑239 CT, (Super. Court) (April 5, 1990), we found that the evidence in that record, at the time we reviewed the C&R, was "at least equally balanced on the issue of compensability." Id. at 4.  Accordingly, we denied the C&R there. 


Similarly, we find a relative balance of evidence on the issue of compensability in this case.  For this and all of the above reasons, including our discussion on the deficiencies in the form of the C&R, we conclude the C&R before us does not appear to be to the best interest of Employee.


His medical bills and treatment for his work injuries (the only injuries he has apparently suffered) should never have been passed to the SSA, VA or other sources, including his own pocket.  We hope his attorney will diligently pursue this matter to its appropriate resolution.


ORDER

The parties' compromise and release, filed October 9, 1990 does not appear to be to the best interest of Employee.  Therefore, approval is denied and dismissed.


Dated at Anchorage, Alaska, this 6th day of February, 1991.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Mark R. Torgerson 


Mark R. Torgerson, 



Designated Chairman



 /s/ Joanne R. Rednall 


Joanne R. Rednall, Member



 /s/ D.F. Smith 


Darrell F. Smith, Member

MRT:fm

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of John H. Lindekugel, employee/applicant; v. George W. Easley Co., employer; and Providence Washington, insurer/defendants; Case No. 8101012; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 6th day of February, 1991.



Dwayne Townes, Clerk
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