
[image: image1.png]
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Juneau, Alaska 99802-5512

ALBERT E. MULLINS
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8719436


v.
)



)
AWCB Decision No. 91-0034

MUNICIPALITY OF ANCHORAGE,
)

(Self-insured),
)
Filed with AWCB Anchorage



)
February 06, 1991


Employer,
)


  Defendant.
)

                                                             
)


We heard this claim for permanent partial disability (PPD) benefits, medical costs, penalty and attorney's fees and costs in Anchorage on December 11, 1990.  Employee was present and was represented by attorney Robert Rehbock.  Employer was represented by attorney Patricia Zobel.  Because the parties used all the available hearing time with witness testimony, we ordered written closing arguments.


At the parties' request and subsequent stipulation, we gave them until January 14, 1991 to file these arguments and reply briefs.  The record closed on January 23, 1991 when we next met.


ISSUES

1. Is Employee entitled to permanent partial disability benefits?


2. Are medical treatments from Samuel Schurig, M.D. reasonable and necessary under AS 23.30.095?


3. Is Employee entitled to a penalty under AS 23.30.155(e) or (f)?


4. Should we award attorney's fees and costs if Employee is successful in prosecuting his claim?


CASE SUMMARY

Employee, who is 49 years old, suffered a low back injury at work on September 14, 1987.  While employed as a working shift foreman on Employer's private line test board, he tripped over a spool and hurt his back. (Employee Dep. at 14‑15).


However, he continued working until October 20, 1987 when Employer began paying him temporary total disability benefits of $782.36 weekly.  This amount was based on gross weekly earnings (GWE) of $1,395.05. He continued receiving benefits until July 5, 1988 when he returned to work as a shift foreman.  He has continued to work since then.


Shortly after he began receiving TTD payments, he went to a comprehensive spine and physical therapy clinic in California for six weeks.  After returning to Alaska, he began treating primarily with Samuel Schurig, D.O., on January 19, 1988.


Dr. Schurig diagnosed degenerative spondylolisthesis. Dr. Schurig's associate, Laurence Wickler, D.O. (who treated Employee once), described this condition as "degenerative changes in which the facet joints or the articulations in the lower back wear out and allow the spine to slip." (Wickler Dep. at 5).


Dr. Schurig has given Employee an unrestricted work release.  He also rated Employee's permanent impairment, under Edition III of the American Medical Association Guides to the Evaluation of Permanent Impairment, as 13 percent of the whole person, which includes eight percent for the spondylolisthesis and five percent for the degenerative disc disease. (Schurig Dep. at 46‑47; Schurig letters to Robert Rehbock dated May 9, 1990 and June 13, 1990).  However, Dr. Schurig's physician's reports continue to indicate Employee is not medically stationary, and it is "undetermined" whether the injury will result in a permanent impairment.


Doctor Schurig continues to treat Employee on an as needed basis.  Medical reports in the file indicate these treatments occur approximately once per month.  Dr. Schurig believes these continued, periodic manipulative treatments, although not curative, are necessary to keep Employee working as well as "more functional and pain‑free." (Schurig Dep. at 25).  Dr. Schurig predicted Employee's L5‑S1 disc may deteriorate further, and surgery may be a possibility in the future. (Id.).


Dr. Wickler believes periodic manipulative therapy‑‑be it manipulation, physical therapy or some modality‑‑has merit in Employee's case. (Wickler Dep. at 19‑20).  However, Dr. Wickler testified he has reservations with manipulative therapy for degenerative disc disease because "there have been cases in which manipulation further aggravated the symptoms, thereby creating a frank herniated disc. (Id. at 24‑25).  The doctor asserted that he would recommend Employee get once per month treatment provided the treatment does in fact control his symptoms and Employee agrees to the treatments only after understanding the increased risk of therapy and expressing a willingness to take that risk. (id. at 25).


At Employer's request, Employee was examined and tested by Michael James, M.D. Dr. James diagnosed Grade II spondylolisthesis, which was pre‑existing, and mild right L5 root irritation. (James June 7, 1989 report at 2).  He suspected that a "traction" of the L5 root as a result of Employee's fall may be the cause of Employee's continued symptoms.  Dr. James recommended a home exercise program and swimming as the major focus of future treatment.  Finally, Dr. James felt surgery was not necessary at that time although increased signs of root compromise in the future may warrant surgical procedures. (id. at 3).


At hearing, Dr. James reviewed Employee's job description.  He testified that "without question," Employee was capable of performing his job as working shift foreman.  Dr. James felt no treatment was currently necessary but Employee should be on an exercise program, primarily walking.


In addition, Dr. James asserted that manipulative care was neither reasonable nor necessary. (James Dep. at 9‑10).  He contended that extensive studies by Scott Haldeman, D.C., indicate "there seems to be no reason to continue" manipulative therapy after four to six weeks. (Id at 10).  Dr. James added: "Now, the same goes with medical care, too, and I think if you're not achieving relief of someone's symptoms, then you ought to he re‑evaluating what you're doing and finding some other mechanism to treat him." (Id.).


The doctor reiterated surgery was neither needed nor desirable.  He asserted in spondylolisthesis conditions, surgery is not now recommended as much as it was in the past.


Employee reiterated at hearing that if he couldn't go to the doctor periodically for treatment when the pain gets excessive, he "could not work, period." He stated that this currently occurs about once a month. In his deposition, he testified he goes to Dr. Schurig or a chiropractor only when his condition gets to a point where he "can't do anything." (Employee Dep. at 19).


Employee asserted that all sick leave he has taken is for his back condition.  He noted that until recently, all leave‑‑whether sick or vacation‑‑was reported as personal leave. (Id. at 20).  He stated he currently works the night shift; so he sees a physician during the day for treatment. (Id. at 21‑22).  He added he does not take much sick leave.


Employee testified his job has not been modified since he returned to work. (Id. at 25).  Although he experiences pain, he is able to continue working in his position.  However, he stated he must now rely more on others to get work projects done, and he is not "happy" having to do this. (Id. at 25, 28, 30, 46).  However, he indicated that as a foreman, he can delegate authority to others to do the job.


Employee testified he feels permanent partial disability benefits are warranted because he has been required to use his personal leave time when he takes sick leave for his back.  He equates this loss of leave with cash. (Id. at 39‑42).  He also asserts PPD should be awarded because he was paid less in workers' compensation benefits than his usual wages, and this equates to a reduced retirement fund for him. In addition, he says he turned down overtime requests in the past because he didn't think he could physically handle it.  However, when pressed, he was only able to recall one such overtime refusal in the past. (Id. at 40‑41).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Permanent Partial Disability

Compensation for PPD benefits is provided in AS 23.30.190.  Subsection 190(a)(20) applies to "unscheduled" injuries such as Employee's back injury.


[I]n all other cases in this class of disability the compensation is 80 percent of the difference between the spendable weekly wages of the employee and the wage‑earning capacity of the employee after the injury in the same employment or otherwise, payable during the continuance of the partial disability, but subject to modification by the board on its own motion or upon application of a party in interest; whenever the board determines that it is in the interest of justice, the liability of the employer for compensation, or any part of it as determined by the board, may be discharged by the payment of a lump sum.


Our Supreme Court has repeatedly emphasized that disability compensation in Alaska is a function of lost earning capacity:


The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment. An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.

Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974) (emphasis added).  See also Bailey v. Litwin Corporation, 713 P.2d 249, 253 (Alaska 1986) and Ketchikan Gateway Borough v. Saling, 604 P.2d 590 594 (Alaska 1979) Regarding the determination of wage‑earning capacity, AS 23.30.210 provides:


In a case of partial disability under AS 23.30.190(a)(20) or 23.30.200 the wage‑earning capacity of an injured employee is determined by his actual earnings if the actual earnings fairly and reasonably represent his wage‑earning capacity. If the employee has no actual earnings or his actual earnings do not fairly and reasonably represent his wage‑earning capacity, the board may, in the interest of justice, fix the wage‑earning capacity which is reasonable, having due regard to the nature of his injury, the degree of physical impairment, his usual employment, and any other factors or circumstances in the case which may offset his capacity to earn wages in his disabled condition, including the effect of disability as it may naturally extend into the future.

Our Supreme Court has held that "other factors" include age, education, availability of suitable employment in the community, the employee's future employment intentions, trainability, and vocational rehabilitation assessment and training.  Bignell v. Wise Mechanical Contractors, 651 P.2d 1163, 1167 (Alaska 1982); Hewing v.Peter Kiewit and Sons, 586 P.2d 182, 186 (Alaska 1978)1 Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska

1974); Hewing v. Alaska Workmen's Compensation Board, 512 P.2d 896, 899 (Alaska 1973).


Thus an employee must suffer both a permanent medical impairment and a loss of earning capacity to be entitled to unscheduled permanent partial disability benefits.  An employee's actual post‑injury earnings are presumed to fairly and reasonably represent his wage‑earning capacity absent evidence that post‑injury earnings are an unreliable basis for estimating capacity. Hewing, 586 P.2d at 186 (citing 2 A. Larson, The Law of Workmen's Compensation §57.21 at 10.39 to 10.40 (1976)).  It is not necessary to precisely compute an employee's lost earning capacity but, rather, to fairly represent lost earning capacity.  Bailey 713 P.2d at 256.


In Brunke v. Rogers and Babler, 714 P.2d 795 (Alaska 1986), our Supreme Court held that an employee has the burden of proving loss of wage‑earning capacity for purposes of determining his or her PPD benefits for an unscheduled injury.  The court concluded as follows:


This approach is sensible.  Since Alaska relies on earning capacity and not physical impairment, the impact of an unscheduled injury must be proven. The employee can best produce information of his post‑injury earnings, it is not an unreasonable or unfair burden to place on the employee.  The Board still retains the power to make a separate calculation if justice so requires, pursuant to the statute.

Id. at 801.


In this case, we find Employee has failed to prove, by a preponderence of the evidence in the record, that he has suffered any loss of earning capacity.  Employee is working full time at the same job he held before his injury.  He testified, and the record so reflects, that he has not suffered a loss of earnings at this time.  We could find no non‑speculative evidence that his post‑injury earnings were not a fair and reasonable representation of his wage‑earning capacity.  His actual post‑injury earnings are therefore presumed to fairly represent his earning capacity.


We can understand Employee's frustration at having to rely more on others to get his work projects done.  However, this delegation has no effect on his job status or his loss of earnings.


Employee argues that we should consider the "available clue" that Employee's condition may deteriorate to the point he will have to take a managerial position which, although "prestigious," would nevertheless pay approximately 20 percent less than his current wages. (Employee written closing argument at 6, 12).  However, as pointed out by Employer.  "One can speculate regarding some future event, but there is no evidence in the record indicating that Mr. Mullins will not continue in his same job at his same rate of pay for the next fifteen years until he retires." (Employer written closing argument at 7).


We agree.  The evidence presented is unpersuasive and too speculative on which to base an award of PPD benefits.  Accordingly, Employee's claim for PPD benefits is denied and dismissed.


II. Continued Osteopathic Treatments

Employee asserts that Dr. Schurig's periodic treatments are reasonable and necessary, and he could not continue to work unless he could get a monthly manipulation.  Employer argues these treatments are no longer reasonable or necessary.


AS 23.30.095(a) requires employers to pay for the treatment necessitated by the nature of injury or the process of recovery up to two years after the injury date.  After the two years we may authorize treatment necessary for the process of recovery.  "If  the treatment is necessary to prevent the deterioration of the patient's condition and allow his continuing employment, it is compensable within the meaning of the statute." Wild v. Cook Inlet Pipeline, No. 3AN‑80‑8083 (Alaska Super. Ct. Jan. 17, 1983), See accord Dorman v. State, No. 3AN‑83‑551 at 9 (Alaska Super. Ct. February 22, 1984).


We have also concluded that treatment must be reasonable and necessary to be payable under subsection 95(a).  See Weinberger v. Matanuska ‑ Susitna School District, AWCB No. 81‑0201 (July 15, 1981), aff'd 3AN‑81‑5623 (Alaska Super. Ct. June 30, 1982), aff'd Ireland Chiropractic Clinic v. Matanuska ‑ Susitna School District, memorandum opinion and judgment, Op. No. 7033 (Alaska June 1, 1983).  Employee has the burden of proving the need for the treatment by a preponderance of the evidence.  See Tamagni v. Alaska National Bank of the North, AWCB No. 86‑0009 at 5 (January 14, 1986) ; Keyes v. Reeve Aleutian Airways, AWCB No. 85‑0312 at 12‑13 and n.5 (November 8, 1985).


After reviewing all the evidence on this issue, we conclude that once per month treatment from Dr. Schurig is still compensable under AS 23.30.095. Dr. Schurig, Employee's treating physician, recommends continued treatment; Employee states he would be unable to work if he could not get these treatments.  Based primarily on Employee's testimony on the effect of the treatments, we find the manipulations currently prevent the deterioration of his condition and allow his continued employment.


However, before getting any more treatments from Dr. Schurig, Employee should have a comprehensive discussion with the doctor on the risks outlined by Dr. Wickler.  Moreover, we wish to be clear that treatments with Dr. Schurig are limited to once per month, on average.  If, in the view of Employee or Dr. Schurig, more frequent treatments become necessary, the parties must submit this for our review under AS 23.30.095. Finally, we want to be sure Employee understands that these treatments are not guaranteed for life.  Employer has a right to dispute this treatment if warranted by the circumstances.


Regarding medical care, we note that a home exercise and swimming program have been recommended for Employee.  He should also discuss these possible therapies with his treating physician with the hope of improving his back condition.


III.  Penalty under AS 23.30.155

Employee requested a penalty under AS 23.30.155 asserting that if the Board found Employer's controversions were frivolous, a penalty should be awarded.  Employee is mixing apples and oranges.  The 20 percent penalty under either AS 23.30.155(e) or (f) is not necessarily the remedy for a frivolous controversion.  To get the 20 percent penalty, an employee must meet the requirements of either subsection 155(e) or 155(f).


Subsection 155(f), dealing with awards of compensation, does not apply to the facts of this case. We will therefore consider Employee's request for penalty as based on  subsection 155(e).


Employee has clearly failed to show a penalty is warranted here. Specifically, George Erickson, claims supervisor for Employer's adjuster testified that the September 8, 1989 controversion notice he filed was based on Dr. James' letters of June 6, 1989 and August 26, 1989.  Based on these letters, Erickson had a clear basis for controverting the medical care of Dr. Schurig.  Accordingly, we find the controversion valid.


Moreover, since the controversion did not stop payment of Dr. Schurig's treatment until September 15, 1989, the controversion complied with the requirements of AS 23.30.155(d) Therefore, no penalty is due.


Although we agreed with the parties at hearing that a review of the controversions pursuant to AS 23.30.155(o) was not an issue at the hearing, even a brief review of the controversions in the file indicates there was a clear legal basis for each controversion. Clearly, no further action under AS 23.30.155(o) is warranted.


IV. Attorney's Fees and Costs

Employee requests either "statutory fees" or actual attorney's fees, whichever is higher.  We find that Employee retained an attorney who successfully prosecuted his claim for current once‑per‑month treatments from Dr. Schurig.  We further find that Employer resisted payment of these medical costs; therefore, an award of reasonable attorney's fees and costs is warranted under AS 23.30.145(b).


Employee argues that a fee of $300.00 per hour is warranted because of the "extensive discovery and extensive study and briefing as to very narrow questions." (Employee Motion for Attorney's Fees and Costs at 2).  He contends that, under Wise Mechanical Contractors v. Bignell, 718 P.2d 971 (Alaska 1986), " [i]t has therefore been recognized . . . and is submitted to be established law that in allowing employee a reasonable attorney fee the contingent nature and the risks incurred by attorneys in complex case are to be considered." (Employee Motion at 2).


In determining the amount of attorney's fees, we consider "the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries" AS 23.30.145(a);Bignell, 718 P.2d at 973.  Further, the Alaska Supreme Court has held that "high awards for successful claims may be necessary for an adequate overall rate of compensation, when counsel's work on unsuccessful claims is considered." Wien Air Alaska v. Arant, 392 P.2d 352, 366 (Alaska 1979).  Finally, the court in Bignell noted that "the objective of awarding attorney’s fees in compensation cases is to ensure that competent counsel are available to represent injured workers." Bignell, 718 P.2d at 975, citing to Arant, 592 P.2d at 365‑66.


We do not find this the type of case warranting either an extraordinary hourly rate or a large fee.  As indicated by Employer, this case consists of "two straightforward and uncomplicated" issues, including claims for PPD benefits and monthly manipulative therapy. (Employer Opposition to Employee's fees at 4).  In short, we find this an extraordinary fee request for an ordinary case.  We find Employee's normal hourly rate ($150.00) is very adequate to use to comply with the supreme court's concerns expressed in Bignell and Arant.


In this case, Employee was successful on one of two primary issues.  He lost his requests for PPD benefits, and he prevailed on his request for monthly treatments with Dr. Schurig.  Therefore, we will award fees for the medical issue only.


Employer asserts that Employee's affidavit of fees fails to comply with 8 AAC 45.180(b) because it fails to reasonably itemize the character and extent of the work performed.  For example, the affidavit has entries for "Telcon & Corrsp.,` "Corrsp. & instruct staff," and "instructions to staff." Employer asserts it is "entitled to an affidavit setting forth a thorough itemization of all attorney time with a brief description explaining the nature of the service rendered." (Employer opposition to Attorney's Fees at 7).


We generally agree.  The affidavit needs to be characterized and itemized a little more thoroughly to show what was done, with whom it was done, and preferably the issue involved.  For example, an entry for a phone call should, at the least, list the party called.  The issue discussed should also he listed if not otherwise clear from the party's name.  Employee shall resubmit a more specific affidavit of attorney's fees, including those hours spent since the November 28, 1990 affidavit.  In addition, Employee shall submit an affidavit of the paralegal in accordance with 8 AAC 45.180(f)(14).


Finally, we are not awarding any costs at this time.  Employer argues it should not have to pay $91.00 for a "[C]opy of transcript by R&R Court Reporters of Videotape of Dr. Samuel Schurig's Deposition." That cost is reflected on a statement dated October 30, 1990, but it is not shown on Employee's cover sheet of costs dated December 3, 1990. In fact, an $18.00 taping charge on the October 30 sheet is apparently reflected as a $12.00 charge on the December 3 cover sheet.  Moreover, Employer is asking for a credit for some costs already paid.  Finally, Employer asserts that Employee is requesting a $750.00 cost for a deposition that has never been taken.  Although Employer did not state the deposition's name, we assume this cost refers to the of Dr. Wickler's deposition, which is now in the file.  These matters need to be clarified.


In any case, Employee shall resubmit an affidavit of costs in accordance with 8 AAC 45.180, and clarify the above conflicting figures.  This affidavit should include the actual cost, if there was one, of Dr. Wickler's deposition.  We retain jurisdiction to resolve subsequent disputes.


ORDER

1. Employee's request for permanent partial disability benefits is denied and dismissed.


2. Employer shall pay for once per month treatments with Dr. Schurig in accordance with this decision.


3. Employee's request for attorney's fees and costs is denied until he complies with the instructions set forth in this decision.


Dated at Anchorage, Alaska, this 6th day of February, 1991.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Mark R. Torgerson 


Mark Torgerson



Designated Chairman



 /s/ Joanne R. Rednall 


Joanne R. Rednall, Member



 /s/ D.W. Richards 


David W. Richards, Member

MRT/dt


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Albert E. Mullins, employee/applicant; v. Municipality of Anchorage, employer (self‑insured); Case No. 8719436; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 6th day of February, 1991.



Dwayne Townes, Clerk
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