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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DAVID BELL,
)



)


Employee,
)
DECISION AND ORDER



)


and
)
AWCB Case No. 8718520



)

CHANCY CROFT,
)
AWCB Decision No. 91-0038



)


Attorney,
)
Filed with AWCB Fairbanks



)
February 13, 1991


and
)



)

MICHAEL STEPOVICH,
)



)


Attorney,
)


  Applicants,
)



)


v.
)



)

STATE OF ALASKA,
)

(Self-insured)

)



)


Employer,
)


  Defendant.
)

                                                             
)


This claim for reasonable attorney fees and costs was heard at Fairbanks, Alaska on January 15, 1991.  The employee was present and testified on behalf of his current attorney Chancy Croft and his former attorney Michael Stepovich.  Attorney Frank Koziol represented the defendant.  The record closed at the end of the hearing.


It is undisputed the employee was injured on September 2, 1987 while working for the employer.  Originally, we heard the employee's claim for continuing disability benefits on July 13, 1988.  We found the employee did not prove his case by a preponderance of evidence and denied his claim for additional benefits. (AWCB No. 880209).  The employee then filed a petition for modification and also appealed our decision to the Superior court.  He obtained a stay of the Superior court's proceedings, pending the outcome of his petition for modification.  To this point, the employee was represented by attorney Michael Stepovich.  The employee than substituted attorneys, and Chancy Croft represented the employee from this procedural point forward.


Attorney Croft advanced a new theory by which, he argued, the employer should prevail in his claim.  We held three hearings to determine whether this "new evidence" could have been submitted at the original hearing and to decide the extent to which the original record should be reopened.  We found that new evidence existed, including information arising out of the employee's recent surgery, and should be considered, so we reopened the record to take additional evidence. (AWCB No. 890117, 890228, 900125).  On August 14, 1990 we held a full hearing on the merits of the employee's petition for modification, and, after the conclusion of the hearing, we granted the employee's petition and modified our original decision.  This final decision reflected our new conclusion that the employee's claim was compensable. (AWCB No. 900224).  On January 15, 1991 we approved a settlement agreement between the parties which resolved all outstanding issues except attorney fees and costs.  Now we focus our attention on these remaining issues.


Attorney Croft seeks $11,275 multiplied by two for attorney fees, to reflect the employee's claim for double attorney fees based on the alleged contingent nature of this case.  Attorney Croft bills at $175.00 per hour, and his paralegal bills at $75.00 per hour.  Attorney Croft also seeks a total of $6,939.55 in costs, including approximately $1,100.00 in costs on behalf of the Stepovich law office.


Attorney Stepovich seeks $4,648.50 in attorney fees and over $1,100 in costs incurred.  Attorney Stepovich bills at $125.00 per hour, and his paralegal bills at $60.00 per hour.  His attorney fee billing affidavit reflects a straight time charge for all his law office time spent, including approximately 21 hours spent on the appellate portion of this case.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.145 provides in the pertinent part:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded . . . .


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days; after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of this claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fees.  The award is in addition to the compensation or medical and related benefits ordered.


8 AAC 45.180(d) reads:


(d) A fee awarded by the board under AS 23.30.145(b) must be reasonable commensurate with the actual work performed.  In awarding a reasonable fee under AS 23.30.145(b) the board will consider the nature, length, and complexity of the services performed and the benefits resulting to the compensation beneficiaries from the services, as well as the amount of benefits involved.


The defendant agrees attorney Croft is entitled to attorney fees for successfully obtaining modification of our original decision.  The defendant resists payment of double reasonable fees and argues that $175 per hour is too high an award.  The defendant also objects to any payment of costs or fees to attorney Stepovich, given his lack of success in our original decision.


In setting a reasonable attorney fee, we have considered the nature, length, and complexity of this case and the benefits received.  As indicated, the nature of the case primarily involved the compensability of the claim.  The case was long, involving a total of five hearings, and numerous prehearings; the employee had his first consultation with attorney Stepovich on July 9, 1987.  The Stepovich law office spent at least 63.50 hours working on the case, including about 17.6 hours working on the appeal.  Attorney Croft and his paralegal spent a total of 89 hours working on the case; 45.50 hours of attorney time and 43.5 hours of paralegal time.  The issues were moderately complex.  Initially, the employee's treating physician identified soft tissue injury as the basis of his complaints.  Later, after surgery, his treating physicians identified spinal stenosis and osteophytosis as the basis of his back problems.  The employee sought and, ultimately, received payment of his medical costs and over $70,000 in compensation benefits.


After considering the factors listed above, we find an award of $150.00 per hour of attorney Croft and $75.00 per hour for his paralegal is an appropriate reasonable attorney fee award, covering the period from the initial February 2, 1989 Croft office conference with the employee through the date of hearing.  Similarily, given our conclusion that attorney Croft has been successful in prosecuting the employee's petition for modification we also find his litigation costs incurred shall be reimbursed, pursuant to 8 AAC 45.180(f).


With respect to the costs incurred by attorney Stepovich and itemized by attorney Croft, we find some inherent conflicts exist between the Croft and Stepovich cost statements.  For example, the Dr. Emery deposition related costs, itemized on the two statements, are inconsistent by several hundred dollars.  We also note some costs were billed during the course of the appeal filed.  We have consistently stated costs and fees incurred during the prosecution of an appeal shall be awarded by the appellate court and not by the Board.  In sum, we find that any costs incurred in the prosecution of the appeal shall be denied.


Although the Stepovich law office was not successful in prosecuting the employee's initial claim, they did preserve his rights on appeal and did avoid having his claim barred by law or equity in seeking modification of our original decision.  Although, initially, no one adequately explained the employee's complaints, after surgery, and after the taking of additional evidence, we found the employee's complaints were well founded.  In sum, we find the Stepovich office is entitled to recover any costs incurred which are not related to the prosecution of their appeal.  Apparently, the defendants have already reimbursed the Croft law office for some of these costs.  The Stepovich office, in turn, shall be reimbursed appropriately by the Croft law office.


With respect to the Stepovich attorney fee request, again, we find any fees charged for work performed in the appeal should be brought before the appellate court.  Otherwise, after considering the factors listed above, we find the Stepovich law office should be reimbursed at a reduced rate on all work performed before the Board.  As mentioned, attorney Stepovich was not successful in his prosecution of the case but did protect the employee's rights and the employee, ultimately, was successful.  Attorney Stepovich's paralegal did the majority of the work in the case and bills at $60.00 per hour.  Attorney Stepovich bills at $125.00 per hour.  Based on their lack of success, we find it appropriate to reduce the paralegal award to $50.00 per hour and to $100.00 per hour for attorney time expended in the Board portion of this case.


Finally, the employee seeks reimbursement of medical expenses.  The employee has submitted medical expenses totaling $10,670.39. In September he was reimbursed $5,427.96. The balance remains outstanding.  The defendant states it is "verifying" the remaining bills.  Although no particular bill was specifically disputed or submitted for our review, we agree the employee's medical bills should be paid as soon as possible. See 8 AAC 45.082(d), as amended.  If the employee seeks an order directing payment of any specific bill he may submit a copy of the bill, supported by appropriate medical reports, for our review.


ORDER

The defendant shall pay the employee's legal and medical costs and reasonable attorney fees in accordance with this decision.  We reserve jurisdiction to resolve disputes arising from any specific calculations of these payments.


DATED at Fairbanks, Alaska, this day 13th day of February, 1991.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown 


Fred G. Brown, 



Designated Chairman



 /s/ Steve M. Thompson 


Steve M. Thompson, Member
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If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of David Bell, employee, and Chancy Croft, attorney and Michael Stepovich, attorney/applicants; v. State of Alaska, (self‑insured) employer/defendant,; Case No. 8718520; dated and filed in the office of the Alaska Workers' Compensation Board at Fairbanks, Alaska this 13th day of February, 1991.



Marci Lynch, Clerk

TLH

�










