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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

RICHARD M. DELSIE,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 9006098


v.
)



)
AWCB Decision No. 91-0044

CONTINENTAL VAN LINES, INC.,
)



)
Filed with AWCB Anchorage


Employer,
)
February 21, 1991



)


and
)



)

ALASKA NATIONAL COMPANY,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


On January 10, 1991, we heard the employee's appeal of a decision of the Rehabilitation Benefits Administrator.  The employee was present and represented by attorney Robert Rehbock.  The employer and insurer (employer) were represented by attorney Wayne Watson.  We closed the record at the conclusion of the hearing.


During the hearing Mr. Rehbock stated he did not receive some important medical records until August 1990.  On January 23, 1990 Mr. Rehbock submitted a sworn statement to us indicating that in fact, he was unable to accurately determine when records were received from the employee's treating physician.  We opened the record to receive the sworn statement and closed the record again on January 23, 1990.


Employee is a 32‑year‑old furniture and equipment mover with a bad back.  The medical records and the testimony at the hearing indicate the employee sustained a prior work‑related injury on April 26, 1989.  The employee received medical care from Patricia R. Hardy, D.C., and Ross N. Brudenell, M.D. The employee suffered another back injury on March 21, 1990, while moving x‑ray equipment and furniture.  This second injury is the subject of the present claim.  The employee saw Dr. Hardy on March 23rd and was referred by her to Dr. Brudenell. Dr. Brudenell's chart note indicates the employee probably suffered a nerve root injury at the lumbosacral level.  Epidural steroid injections were given, and Dr. Brudenell stated: "I have again urged him to discontinue working as a furniture and equipment mover as I believe his spine will not function for an unlimited period of time with this type of stress." (Brudenell chart note, April 10, 1990, emphasis added.) We received this report on April 16, 1990.


On April 19, 1990 Dr. Brudenell stated the employee had some relief from the injections, was still having some symptoms, and  stated: `[I] believe we have to state that he categorically will be  unable to return to his previous occupation." (Brudenell chart note, April 19, 1990, emphasis added.) The April 23, 1990 Physician's Report remarks, "Disabled from present job permanently".  We received these on April 26, 1990.


On May 3, 1990 Dr. Brudenell referred the employee to a physical therapist and stated: "We will also obtain a [physical capacities evaluation] for him in order to facilitate his vocational rehabilitation training." (Brudenell chart note, May 3, 1990.) We received this report on May 10, 1990.


On July 31, 1990, Dr. Brudenell rated the employee's permanent partial impairment as 18 percent of the whole man (subsequently corrected to 17 percent), and stated: "Richard has been discharged from physical therapy now and is quite functional although he plans to restrict his physical activities with respect to job activity upon my recommendations."


On August 17, 1990, Mr. Rehbock wrote the Rehabilitation Benefits Administrator (RBA) stating: "It appears that Mr. Richard Delsie may require reemployment benefits under the Act.  The situation is complicated in that the date of injury is March 21, 1990, but it is still unclear whether Mr. Delsie can return to his prior work as a mover." Mr. Rehbock acknowledged that the employee had not made application within 90 days
,  but indicated he was unable to do so because "he cannot know within that time frame whether or not such benefits will be the appropriate resolution of his case." Finally, Mr. Rehbock stated: "Frankly, Mr. Delsie is leaning towards receiving a lump sum settlement...."


On August 27, 1990, the employee was notified by our Juneau office that his request for a rehabilitation evaluation was denied because the request was made beyond the 90 day limit.  The employee sought review of this determination on October 19, 1990.  The employee stated that "[i]t had been six months or more before my doctor was able to inform me that I would need rehabilitation or retraining."


On November 2, 1990 the RBA wrote the employee informing him of the statutory requirement that an employee must request an eligibility evaluation within 90 days after the notice of injury is given, and of the necessity that the employee demonstrate the existence of unusual or extenuating circumstances which prevented a timely request.  The RBA invited both parties to submit evidence within 20 days.  Mr. Rehbock submitted a copy of Dr. Brudenell's July 31, 1990 chart note which provides the permanent partial impairment rating discussed above.  He argued that the rating was the first medical record assessing the employee's condition as permanent, and stated that "even it is equivocal that Mr. Delsie will not be suited to his original employment." (Rehbock letter, November 19, 1990, emphasis original.)


The employee aggravated his degenerative disc condition on October 16, 1990, when he slipped on ice.  On November 13, 1990 Dr. Brudenell stated: "Richard has missed about a month of his on‑the-job training program.  I must re‑emphasize the fact that on April 19 I recommended that he discontinue his occupation as a furniture mover and he has been dealing with retraining for a new occupation since that time. (Brudenell chart note, November 13, 1990.) We have no information about this reference to "retraining", or the "vocational rehabilitation training" referred to in the May 3, 1990 chart note.


The RBA prepared a thorough analysis of the employee's request for a finding of the existence of unusual and extenuating circumstances. The RBA cited Dr. Brudenell's reports of April 19, 1990; April 23, 1990; May 3, 1990, July 31, 1990; and November 13, 1990, discussed above, and found the statements of the employee and Mr. Rehbock concerning the need for retraining to be incorrect. The RBA stated:


In conclusion, it seems very clear that you understood you should not return to your previous job, as early as April 10, 1990 but certainly by April 19, 1990.  Your doctor was adamant that he had told you to discontinue your occupation as a furniture mover by this time. (In fact he indicated in a report that you had accepted his advice and begun vocational rehabilitation.) On April 23, 1990 he wrote that your restrictions would be permanent.  All of this occurred well within the 90 days after your injury.  Thus I must conclude that there were no unusual or extenuating circumstances that prohibited you from requesting an evaluation within the 90 days after your injury.  The only unusual circumstance that I could find was the fact that your doctor did an unusually good job of documenting the fact that he had advised you early on of the need for getting into a new line of work.  Not only did he notify you shortly after your injury, but he did it repeatedly.


Accordingly, the RBA denied the employee's request for an eligibility evaluation because the request was not made within 90 days after the notice of injury.


On December 18, 1990 the employee filed an Application for Adjustment of Claim requesting review of the RBA decision. (Certificate of Service received December 20, 1990.) The employee argues he was not aware he could not return to work as a mover until July 1990 when the permanent partial impairment rating was prepared, and that it was an abuse of discretion for the RBA to fail to inquire about what medical information had been communicated to him.


FINDINGS OF FACT AND CONCLUSIONS OF LAW


AS 23.30.041(d) provides in pertinent part:


Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110. The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.


The RBA's decision was filed on December 4, 1990.  The employee filed his Application for Adjustment of Claim seeking our review on December 18, 1990.  The 10‑day period for filing the request for review expired on Friday, 14 December 1990.  The statute provides no authority to waive the 10‑day requirement.  We find that the employee's failure to timely file the request for our review constitutes one basis for denial of the request.


As a preliminary matter before commencement of the hearing on the merits of the appeal, the employee objected to proceeding because he had not been given an opportunity to cross‑examine Dr.  Brudenell.  This is referred to as a "Smallwood objection."
 Because we are to approve the RBA's decisions absent abuse of discretion, we have consistently held that when reviewing an RBA decision on appeal, we will not consider new evidence at the review hearing which had not been presented to the RBA.  See, e.g., McLees v. Humphrey‑Line Constructors, AWCB No. 90‑0124 (June 12, 1990). Super v. Providence Hospital, AWCB No. 90‑0042 (March 12, 1990); Sullivan v. Gudenan and Co., AWCB No. 89‑0153 (July 16, 1989); Garrett v. Halliburton Services, AWCB No. 89‑0013 (January 20, 1989); and McCullough v. S&S Welding, Inc., AWCB No. 88‑0333 December 7, 1988).  The RBA gave both parties 20 days to present evidence before he made his decision.  The employee made no request to cross‑examine Dr. Brudenell at that time.  Accordingly, we find we correctly proceeded with the hearing over the employee's objection.


As indicated, AS 23.30.041(d) provides that we are to uphold the RBA'S decision, absent abuse of discretion on the administrator's part.  The Alaska Supreme Court has explained abuse of discretion as "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive." [footnote omitted] Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1978).


The record shows that when the RBA made her decision which is before us now on appeal, she had the following evidence from Dr. Brudenell, the employee's treating physician since his injury on March 21, 1990:


1) On April 10, 1990 (21 days after injury) , he wrote: "I have again urged him to discontinue working as a furniture & equipment mover."


2) On April 19, 1990 (29 days after injury), he wrote: "I believe we have to state that he categorically will be unable to  return to his previous occupation."


3) On April 23, 1990 (33 days after injury) , he wrote, "Disabled from present job permanently."


4) On May 3, 1990 (44 days after injury), he wrote: "We will also obtain a PCE for him in order to facilitate his vocational rehabilitation training."


Notwitstanding these strong statements by his treating physician, Delsie did not request an evaluation for reemployment benefits until August 17, 1990, which was 149 days after injury and 50 days after the filing date.


Based on these facts, we find that the RBA's decision was not "arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.  Accordingly, we conclude the RBA did not abuse her discretion and we affirm her decision.


ORDER


The December 4, 1990 decision of the Rehabilitation Benefits Administrator is affirmed.


DATED at Anchorage, Alaska this 21st day of February, 1991.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder 


Russell E. Mulder,



Designated Chairman



 /s/ Donald R. Scott 


Donald R. Scott, Member



 /s/ John H. Creed 


John H. Creed, Member
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APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Richard M. Delsie, Employee/Applicant; v. Continental Van Lines, Inc., Employer; and Alaska Insurance Company, Insurer/Defendants; Case No. 9006098; dated and filed in the office of the Alaska Workers' Compensation Board at Anchorage, Alaska, this 21st day of February, 1991.



Janet P. Carricaburu, Clerk
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    �AS 23.30.041(c) provides  in pertinent part:


If an employee suffers a compensable injury that may permanently preclude an employee's return to the employee's occupation at the time of injury, the employee or employer may request an eligibility evaluation within 90 days after the employee gives the employer notice of injury unless the administrator determines the employee has an unusual and extenuating circumstance that prevents the employee from making a timely request.


    �8 AAC 45.900(a)(11) provides: "'Smallwood objection' means an objection to the introduction into evidence of written medical reports in place of direct testimony of a physician; see Commercial Union Insurance v. Smallwood, 550 P.2d 1251 (Alaska 1976)."







