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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JAMES YOUNG,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8907991


v.
)



)
AWCB Decision No. 91-0046

TIP TOP CHEVROLET,
)



)
Filed with AWCB Fairbanks


Employer,
)
February 21, 1991



)


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


This claim for workers' compensation benefits was heard at Fairbanks, Alaska on January 29, 1991.  The employee did not appear at the hearing but was represented by attorney Dennis McKelvie; attorney Michael McConahy represented the defendants.  The record closed at the end of the hearing.  The primary issue we must decide is the continuing compensability of the employee's claim.


It is undisputed the employee strained his back on April 21, 1989 while working for the employer.  Beginning May 10, 1989 he sought medical treatment from Edwin Lindig, M.D. From May 16, 1989 through December 15, 1989, Dr. Lindig treated the employee approximately 25 times.  On each of these occasions Dr. Lindig indicated the employee would not need vocational rehabilitation and stated the injury would not result in a permanent impairment.  Throughout his period of treatment, Dr. Lindig found no objective evidence of neurological deficit.  Nevertheless, based on the employee's subjective complaints, since December 15, 1989 Dr. Lindig has stated he is uncertain about whether the employee needs vocational rehabilitation and about his permanent impairment.  Ralph Marx, M.D., examined the employee at Dr. Lindig's request.  According to his October 17, 1989 chart note, Dr. Marx's impression was "probable hysteria".  He found no objective evidence of nerve damage.


In February 1990, the employee was sent by the defendants for a panel evaluation at the Center for Rehabilitation and Occupational Therapy (CROH) in San Francisco.  CROH concluded "there is no objective evidence of continuing disability on a clinical or radiologic examination." Case manager Lawrence Petrakis, M.D., summarized the findings as follows:


In Mr. Young's case he was examined by ‑‑ he had three separate physical examinations: one by the internist, one by the physiatrist and one by the orthopedist.  None of them found any objective findings such as altered muscle bulk, altered reflexes, altered neurological output.  There were literally no findings that would suggest that there was anything wrong on an objective basis.  Beyond the patient's complaints, that's the only thing we have.  We could not find anything in examination of patient.


Now, that was supplemented by x‑ray testing, particularly a CT Scan, and that was read as normal.  So, the feeling was that there was literally no basis upon which to ‑‑ on an objective basis, on grounds other than the person's subjective complaints, that there was anything wrong, anything to be found.

Petrakis Depo., p. 16.


Dr. Petrakis summarized the CROH report conclusions by restating that the patient has regained his preinjury state, and has recovered from the lumbar strain incurred on April 4, 1989.  He said there is no objective factor of disability on either clinical or radiologic examination and no immediate or future medical care is anticipated.  He said the employee has a problem with alcohol and an underlying non‑industrial "personality problem," and said there is no apparent need for vocational rehabilitation, as the employee is able to return to his job as an auto mechanic.  Petrakis Depo., pp. 22‑25; CROH Report.


After the CROH report in February 1990, Dr. Lindig continued to treat the employee.  According to Dr. Lindig's physician's reports, no neurological deficit was found on March 14, 1990.  The Straight Leg Raising (SLR) test and neurological exam was normal on April 9, 1990.  No clinical or objective problems were noted on April 25, 1990, May 15, 1990, and July 5, 1990.


On July 30, 1990, for the first time, Dr. Lindig noted a diminished right knee reflex and a painful SLR.  This is the only abnormal SLR.  The SLR was normal on August 16, 1990, September 15, 1990, September 26. 1990, October 26, 1990, and November 19, 1990.  Dr. Lindig reported diminished right knee reflex during these exams.  Dr. Lindig thinks there might be disc disease on L4 ‑L5 but states he has nothing other than the employee's oral history to suggest these problems may be the result of the April 1989 work related injury.  Dr, Lindig agreed that if a disc problem does exist, the employee might have injured his back in a subsequent non‑work‑related event. (Lindig Depo., p. 39).


In late 1990, Dr. Lindig's subsequent medical reports and deposition were sent to CROH for review.  Orthopedist Edward Gunderson, M.D., wrote a letter dated January 4, 1990 which states:


I have reviewed both the progress notes and also Dr. Lindig's deposition, and I find no information within this material that causes me to change any of my opinions as expressed in my report based on my consultation of February 21, 1990.


At the time of this man's visit at Saint Francis Memorial Hospital Center for Rehabilitation and Occupational Health, it was noted not only by myself, but also by Dr. Don Wilson, the physiatrist, that Mr. Young had no objective factors of disability on his clinical examination.


Likewise, a CT scan obtained at Saint Francis Memorial Hospital on the same day as my examination was read out as 'normal examination.'


With these studies being normal, as they were, together with Mr. Young's normal physical examination, I see no evidence for any suspected disc disease as noted by Dr. Lindig.

See Petrakis Depo., pp. 32‑33.


CROH considered Dr. Lindig's conclusion that there may be a disc at L4‑L5 based upon the right knee reflex diminution.  They reviewed and concluded "there was just no data that would suggest that there was a disc there" and they couldn't rely on the findings of Lindig unless there was a new series of events; it wouldn't make sense for more than a year to elapse and then suddenly have neurological findings from a previously well worked‑up case.  CROH could not conclude with any degree of medical certainty that any problems the employee now may have are related to the April 1989 incident; if anything is causing the current deficit, it is more likely than not the result of a new injury, not the original accident. (Petrakis Depo., 34‑36).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment.  This rule applies to the original injury and continuing symptoms.  See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979).  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." Smallwood II.  "Two factors determine whether expert medical evidence is necessary in a given case. the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870.  To make a prima facie  case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it. 


To overcome the presumption of compensability, the employer must  present substantial evidence the injury was not work‑related.  Id. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.  If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


It is undisputed the employee was injured at work.  If we assume the employee enjoys a presumption of continuing compensability, we find the CROH report and testimony of Dr. Petrakis is substantial evidence to overcome the presumption.  Accordingly, the employee must prove his claim by a preponderance of the evidence.


Very little objective or clinical evidence exists in Dr. Lindig's reports to support the employee's claim for continuing disability benefits.  Dr. Lindig relied on the employee's oral history in reaching his conclusion the employee is disabled because of the work‑related accident.  The employee did not appear at the hearing to testify on his own behalf.  Therefore, we could not personally judge his credibility.


Based on the apparent thoroughness of the CROH evaluation, we find we must give greater weight to the CROH report conclusions.  We also rely on the testimony of Dr. Petrakis who summarized the CROH report by stating that if the employee suffers any current neurological deficit, it was caused by a new injury and not the original work‑related accident.  Accordingly, we find the employee has not proven his claim by a preponderance of the evidence and his claim for additional benefits must be denied.  Therefore, his claim for attorney fees also must be denied.  AS 23.30.145.


ORDER


The employee's claim for additional workers' compensation benefits and attorney fees is denied and dismissed.


DATED at Fairbanks, Alaska, this 21st day of February, 1991.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown 


Fred G. Brown, 



Designated Chairman



 /s/ Steve M. Thompson 


Steve M. Thompson, Member

FGB/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of James Young, employee/applicant; v. Tip Top Chevrolet, employer; and Alaska National Ins.  Co., insurer/defendants;

Case No. ; dated and filed in the office of the Alaska Workers' Compensation Board at Fairbanks, Alaska this 21st day of February, 1991.



Marci Lynch, Clerk
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