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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MICHAEL B. VAN BIENE,
)

(Deceased),

)



)
DECISION AND ORDER


Employee,
)



)
AWCB Case No. 8515418

HOLLIS VAN BIENE,
)

(Widow),

)
AWCB Decision No. 91-0050



)


  Applicant,
)
Filed with AWCB Anchorage



)
February 27, 1991


v.
)



)

ERA HELICOPTERS, INC.,
)



)


Employer,
)



)


and
)



)

WAUSAU INSURANCE COMPANIES,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


This claim for attorney's fees and legal costs was heard at Anchorage, Alaska, on February 21, 1991.  Applicant was not present but was represented by attorney Chancy Croft.  Defendants were represented by attorney Carol Giles.  The record closed at the end of the hearing.


ISSUES

1. Is Applicant entitled to statutory minimum fees under AS 23.30.145 (a) for successfully defending against Defendants' alleged past overpayments and their request to reduce future benefits? 


2. Is Applicant entitled to costs for airfare, car rental, and a hearing transcript?


3. If Applicant prevails at this hearing, should we stay our order awarding attorney's fees and legal costs?


SUMMARY OF THE EVIDENCE AND ARGUMENTS

In our November 27, 1990, decision and order (D&O) we denied Defendants' request to reduce benefits to Applicant and her son based on their receipt of benefits from the Social Security Administration (SSA). Van Biene v. Era Helicopters Inc., AWCB Decision No. 90‑0285 (November 27, 1990).  Effective May 23, 1990, Defendants had unilaterally reduced benefits for Applicant and her son from $454.31 to $319.08 per week. Id. at 4. Defendants sought approval of this reduced rate during the period that benefits were paid by both workers' compensation and the SSA. It was stipulated at the recent hearing that Defendants' withheld $3,515.98 from May 23, 1990, to the issuance of our first D&O.


At the first hearing, Defendants sought our approval to reduce future benefits by an additional 20 percent to recover the alleged overpayment that had occurred from 1985, when Applicant and her son began receiving benefits from the SSA, to May 23, 1990.  The alleged overpayment totaled $33,131.25.


Applicant contends that Defendants' actions constituted a controversion of benefits for purposes of attorney's fees under AS 23.30.145(a).  Applicant seeks statutory minimum attorney's fees under §§145(a) on the $3,515.98 that was actually withheld, on the $33,131.25 that was sought to be recovered, and on the $135.23 weekly reduction of future benefits sought by Defendants.  In the event we determined the award was more appropriate under §§145(b), Applicant's attorney also submitted an itemized statement of legal services so we could award a reasonable fee.  The actual fees requested totaled $3,731.25. In addition to legal fees, Applicant sought an award of costs for airfare to attend the previous hearing of $443.50, car rental of $186.00, and a hearing transcript of $121.50.


Defendants did not dispute the appropriateness of an award under §§145(a) on the withheld amount or the alleged past overpayment.  They asked that if we awarded attorney's fees on future benefits that the amount not be reduced to a lump sum since the duration of benefits is unknown. In addition, they asked us to stay entering our award because this case is on appeal. If they prevail on appeal, they do not want Applicant to have to repay attorney's fees.  Finally, Defendants contend Applicant's car rental expense for a week was unreasonable since, at most, all she needed was a car for two days to attend the hearing.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.145 provides in pertinent part:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . . In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


(b) if an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fees.  The award is in addition to the compensation or medical and related benefits ordered.


We find Applicant's and her son's right to receive benefits from both the SSA and Defendants was controverted and resisted by Defendants' actions. Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).  We find we can award fees under §§145(a) and 145(b).  Defendants did not dispute the appropriateness of an award of statutory minimum attorney's fees under §145(a) on both past and future benefits.  We grant Applicant's request and award the minimum statutory fees on the $3,515.98 actually withheld, the alleged overpayment of $33,131.25, and on the $135.23 sought to be withheld from future benefits to both Applicant and her son.


Defendants did not dispute Applicant's request for her airfare of $443.50 to attend the hearing.  We award this cost under §145 and 8 AAC 45.180(f).


Applicant also sought rental car expenses of $186.00.  Applicant's hearing was on Wednesday, August 22, 1990.  She obtained one of the lowest airfares possible on a commercial airlines, a super saver ticket, to attend the hearing.  This reduced‑rate airfare required that she remain in Anchorage through Saturday night.  We also find it reasonable for her to arrive on Tuesday to make sure she would be at the Wednesday hearing.  Accordingly, she had to rent the car from Tuesday through Sunday, or five days.  The daily rate was $31.00, and the weekly rate was $186.00. We award five days at $31.00 a day for a total of $155.00.


Regarding Applicant's request for the hearing transcript cost, we do not find it was necessary for this hearing.  It appears to be a cost associated with Defendants' appeal of our previous D&Q.  Accordingly, it is a cost more appropriately considered by the court or by us after the completion of the appeal. We find it is not a reasonable cost at this time and deny that request.


Applicant did not seek the reduction of future attorney's fees to a lump sum.  Accordingly, we do not address Defendants' request on this issue because that is unnecessary.


Defendants also asked that we stay our award of attorney's fees.  They were unable to cite any authority for this request.  AS 23.30.125(a) provides that an order becomes final when filed in our office, unless proceedings to suspend it or set it aside are instituted.  Defendants request was based upon their hope that our initial decision will be reversed upon appeal.  Because there are procedures for the court to stay our award on appeal, we believe the appropriate course of action is to enter our award and let the court decide whether payment should be stayed.  We deny Defendants' request.


ORDER

1. Defendants shall pay Applicant's attorney statutory minimum fees on the alleged overpayment of $33,131.25, the withheld benefits of $3,515.98, and on the on‑going weekly $135.23 difference between the amount we awarded and the amount Defendants' sought to pay.  The on‑going attorney's fee is subject to change if the benefit amount paid to either the Applicant or her son changes.


2. Defendants shall pay Applicant's costs totaling $598.50.


3. We deny Employee's request for payment of $121.50 for the  hearing transcript.


4. We deny and dismiss Defendants' request that we stay our award of attorney's fees.


DATED at Anchorage, Alaska this 27th day of February, 1991.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom 


Rebecca Ostrom, 



Designated Chairman



 /s/ Donald R. Scott 


Donald R. Scott, Member



 /s/ D.F. Smith 


Darrell F. Smith, Member
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If compensation is payable under the terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days after the due date unless an interlocutory injunction staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Michael Van Biene, employee, Hollis Van Biene, widow/applicant, v. ERA Helicopters, Inc., employer, and Wausau Insurance Companies, insurer/defendants; Case No. 8515418 ; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage,

Alaska, this  27th day of February, 1991.



Flavia Mappala, Clerk
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    �Of course, this sum would change if Applicant or her son's entitlement for workers' compensation benefits changes in the future.


    �We note that had Employee purchased a more expensive ticket which did not require a stay over a Saturday night, under 8 AAC 45.180 we might not have found a rental car to be the most reasonable means of transportation.  However, in this case the combined car rental fee and airfare do not exceed the price of air travel alone for a ticket which would have permitted Applicant's departure immediately after the hearing concluded.







