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RICHARD D. HEINZEN,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8827730


v.
)



)
AWCB Decision No. 91-0052

STATE OF ALASKA,
)

(Self-insured),
)
Filed with AWCB Anchorage



)
February 28, 1991


Employer,
)


  Defendants.
)

                                                             
)


On January 9, 1991, we heard the employee's claim for temporary total disability (TTD) benefits, medical expenses, transportation costs and attorney fees.  The employee was present and represented by attorney William M. Erwin.  The employer was represented by Patricia L. Zobel.


HISTORY

On March 7, 1988, while working as a longshoreman for Jones Washington Stevedoring (Jones) of Everett, Washington, the employee injured his low back when he pulled a co‑worker weighing 250 pounds from the water (Agreed Settlement between Heinzen and Jones Washington Stevedoring approved by the Deputy Commissioner, 14th Compensation District, U.S. Department of Labor, on March 17, 1989 (Settlement) at 2).  At his deposition started on July 2, 1990 and continued on July 13, 1990, the employee described his physical condition after pulling the man from the water:


Q. Was it very severe pain?


A. I would say so.


Q. Okay.  Kind of made you want to double over and retch?


A. I fell ‑‑


Q. You fell.


A. ‑‑ after I got him up onto the logs.  I tried and neither one of them were wearing life jackets.


Q. Okay. so you fell to the ground with the pain?


A. That's Correct.  Fell to the logs because we were on the water.


Q. Okay. So you collapsed on the logs?


A. That's correct.


Q. Okay.  Did your legs feel weak, as well as the pain?


A. I don't recall.  It was more of a stabbing pain, and the back pain didn't come until later.

(Heinzen dep. at 67‑68).


The employee was taken to Providence Hospital in Everett where he was seen by J.W. Ebert, Jr. M.D. Dr. Ebert prescribed four weeks of bed rest and physical therapy from March 29, 1988 to June 3, 1989.  At Jones' request, the employee was seen and evaluated by Richard D. Atwater, M.D., an orthopedic surgeon on April 5, 1988, The employee's chief complaint was back pain with radiation into the right leg.  The employee reported taking Tylenol #3 twice daily.  The doctor prescribed a physical therapy program. (Dr.  Atwater report dated 4‑5‑88).


Dr. Ebert referred the employee to Douglas T. Davidson, M.D., an orthopedic surgeon for a consultation in June 1988.  A CT scan performed at Dr. Davidson's request showed loss of disc height at the L5‑S1 level with some protrusion to the left.  Dr. Davidson wanted to perform a discogram but because the employee was moving to Anchorage, Alaska, he prescribed a TENS unit for a 30‑day trial period.  The doctor gave the employee a light duty work release on July 5, 1988. (Dr.  Ebert chart notes dated 6‑29‑88).


After moving to Anchorage and taking a sedentary job with the State of Alaska, the employee started treatment with George B. vWichman, M.D., and orthopedic surgeon.  Dr. vWichman ordered a diagnostic myelogram and CAT scan and prescribed Tylenol #3 to control the pain.  At this time, the doctor felt that the employee might have an L4‑5 lesion that involved his right sciatic nerve. (Dr. vWichman chart notes dated 7‑14‑88).  On August 22, 1988, the employee saw Dr. vWichman again.  The doctor's noted states: "He also feels that he has a grave problem with his back that needs attention.  He states that he has difficultly continuing to work because now sitting aggravates his pain." (Dr. vWichman chart notes dated 8‑22‑88).  After a September 13, 1988 visit, Dr. vWichman noted:


Mr. Heinzen was seen today for a follow‑up.  He is still quite distressed because of the amount of his low back pain that is disabling and obviously interferes with his job.  I am enclosing copies of the diagnostic tests, namely CAT scan and myelogram.  I have discussed this with Dr. Hill.  He wants to see the MRI to come to a definite conclusion that we are not dealing here with a disc herniation that requires operative treatment.  Hopefully this can be obtained and mailed to Mr. Heinzen or to Dr. Hill. In the meantime I have tried to explain to Mr. Heinzen that there are other reasons for low back pain besides a herniated disc. One of the most common is the reduction to elasticity or internal splitting of the disc substance that would produce disabling pain of that nature.  I takes a great deal of time for a person to scar down and heal, thus getting rid of the pain clinically.  The other one is impingement in the facet joints.  This is also referred to as lumbago or mechanical low back pain.  This is why I would really like to see whether he would benefit from physical therapy.

(Dr. vWichman chart notes dated 9‑13‑88).


On September 20 and October 18, 1988, Dr. vWichman prescribed refills of Tylenol #3.


On November 29, 1988, the employee called Dr. vWichman's nurse and reported that he was still taking Tylenol #4 without any problems.  On November 30, 1988, the employee again called Dr.  vWichman's office and asked for a referral to a pain clinic.


On December 2, 1988, the employee again saw Dr. vWichman and stated that he still was having a great deal of pain in his back and wondered what else could be done.  Dr. vWichman suggested he see Douglas Smith, M.D., an orthopedic surgeon for an independent consultation. (Dr. vWichman chart notes dated 12‑2‑88).  When the employee called the doctor on December 6, 1988, asking for an epidural steroid injection, the doctor advised him to see Dr. Smith.


Between July 15, 1988 and December 26, 1988, the employee underwent physical therapy at Dr. vWichman's direction. (settlement at 4).


The employee alleges he suffered a second back injury while on a business trip for the employer on December 13, 1988. (Heinzen dep. at 80).  He describes the incident as follows:


Q. Okay. Do you want to tell me how the injury on December 13th of '88 happened?


A. Yeah.  I was with the supervisor, and we were going into a hotel in Kotzebue, and it was about 60 below, and it was blowing really hard.  And I was wearing a parka and big boots, and we got out of the taxi to go into the hotel, and there was a woman in front of me, and she stopped suddenly, and I stopped, and the force of luggage ‑‑ my feet slipped out, and I fell face first.  My luggage just kind of pulled me over.

(Id. at 80).


The employee testified that he felt immediate pain in his lower back, (Id. at 82), was helped up by his supervisor and went into the hotel and sat for a while. (Id. at 83‑84).  He stated that the pain he experienced was of the dull aching type. (Id. at 84).  The employee said that a couple of weeks later he started to have shooting pain down the right leg. (Id.). He said he completed a training session the day he fell and the day after that. (Id. at 85‑ 86).  The employee filled out a Notice of Injury on December 19, 1988.


The employee informed Dr. vWichman on December 20, 1988, that he wanted to see Michael Newman, M.D., an orthopedic surgeon, for a consultation.  The doctor made an official request for the consultation to the Jones Washington Stevedoring Co. (Dr. vWichman chart notes dated 12‑2‑88).  Nothing in the chart notes refers to the December 13, 1988 incident. (Id.).


The employee saw Shawn Hadley, M.D., on December 28, 1988.  In her report which followed her examination, Dr. Hadley stated that after his March 1988 injury and treatment by Dr. vWichman, the employee "continued to have back pain with an exacerbation on 12‑13-88 when he was working in Kotzebue. . . . " She felt he suffered from an "acute cervical strain most likely stemming from the fall." (Dr.  Hadley report dated 12‑28-88).  The doctor started the employee in a physical therapy program to increase his activity level.  She recommended that he "shy away from continued passive modality treatments." Dr. Hadley also scheduled the employee to see Michael Rose, Ph.D., a clinical psychologist, to assess his depression level. (Id.).


On January 4, 1989, the employee saw Dr. vWichman for a final visit.  The employee told the doctor that he still had a great deal of difficulty with his back.  Dr. vWichman stated that while there was no evidence he had a ruptured disc, it was possible that he had a crushed disc which would not be detected by a MRI.  The doctor explained to the employee that a "crushed disc means there is no herniation, but the disc elasticity itself has suffered as a result of his injury." Dr. vWichman gave the employee a permanent partial impairment rating of 8% to 10% using the AMA Guides to the Evaluation of Permanent Impairment (Guides). (Dr. vWichman letter "To Whom It May Concern" dated 1‑4‑89).  A copy of this letter was sent to Jones.


In a letter to Dr. Hadley dated January 11, 1989, Dr. Rose stated:


Diagnostically, the assessment findings suggest he is experiencing a Somatoform Pain Disorder and that there are passive‑aggressive personality features.  Treatment for individuals with his assessment findings is quite difficult because they are resistant to psychological approaches and do not respond effectively to medical approaches.  Looking at his assessment profile in terms of Costello's typology for chronic pain patients, Mr. Heinzen would not appear to be a good candidate for intensive pain management program as offered at Alaska Treatment Center.  Most individuals with his profile do not respond to intensive pain management programs.  I discussed the option of a trial of an antidepressant by his physician, but he is not willing at this time to consider antidepressants.  I also mentioned that he might benefit from outpatient biofeedback or stress management approaches, but he did not feel that a psychological approach to his difficulties was currently necessary.  Overall, his condition is currently not sufficiently impaired enough to warrant admission to the chronic pain program.


The employee saw Dr. Hadley again on January 24, 1989, reporting that while his pain level was the same, he had become more flexible with the physical therapy. (Dr.  Hadley chart notes dated 1-24‑89).  The next chart note in our file is one from Dr. Hadley dated February 14, 1989, in which the doctor encouraged the employee to continue his home exercise.


On June 13, 1989, the employee saw Dr. Hadley for a final visit.  He stated that his back pain was getting worse and since May he experienced some numbness in the toes of his right foot.  He acknowledged that in April he stopped doing back exercises, quit swimming and stopped using the exercise bicycle.  Dr. Hadley told the employee there was nothing more she could do for him and referred him to Michael Newman, M.D., an orthopedic surgeon. (Dr.  Hadley chart notes dated 6‑13‑89).


The employee saw and was examined by Dr. Newman on July 18, 1989.  The employee told the doctor that the back pain he suffered from the March 1988 injury was more or less resolved when he slipped and fell in December 1988.  The doctor stated:


On physical exam his SLR tests are mildly positive at 80 degrees bilaterally.  His neurological exam is entirely within normal limits.  He has moderate restriction of lumbar ROM.  He has tenderness on spinous process percussion primarily at L3‑4.  MRI scan which was done September 1988 shows degeneration at L3‑4 and L5‑Sl, less so at L4‑5.


The doctor diagnosed "back and leg pain with disc degeneration" and ordered a repeat MRI scan.


Following an MRI scan, the employee saw Dr. Newman again on July 21, 1989.  The doctor explained to him that the MRI showed degenerative changes at L3‑4 and L5‑S1 again.  He also stated to the employee that if he wanted to consider surgical correction of his problem, discograms at L3‑4, L4‑5 and L5‑S1 would have to be done. (Dr.  Newman chart notes dated 7‑21‑89).


The employee, for the first time since July 1988, quit working for the State because of alleged back problems in November 1989.


On November 21, 1989, the employee was examined by Theodore A. Wagner, M.D., in Seattle, Washigton.  He could not give an exact diagnosis and another MRI was ordered. (Dr.  Wagner report to Thomas Williamson‑Kirkland dated 12‑1‑89).


A neurosurgical consultation was performed by Sanford J. Wright, Jr. M.D., a neurosurgeon, in Everett, Washington on November 27, 1989.  After reviewing the medical reports, the doctor wrote:


I reviewed the MRI scan films of 7‑20‑89.  This study of the lumbar spine showed only some degenerative disc disease with mild annular bulging at the last disc level (L5‑Sl).  A more recent MRI scan including the thoracic spine and lumbar spine was also available (11‑25‑89).  These films were reviewed carefully, and no specific abnormality could be identified other than degenerative disc disease and mild annular bulging at L5‑S1.


IMPRESSION: 1. Thoracic and lumbar sprain secondary to on‑the‑job activity (March of 1988).


2. Aggravation of chronic thoracic and lumbar pain or sprain secondary  to additional or second injury of 12‑13‑88.


Dr. Wright reviewed the AP and lateral thoracic spine films and found no evidence of compression fracture or other obvious abnormality that would explain the employee's pain. (Dr.  Wright report dated 11‑27‑89).


On December 1, 1989, the employee was examined by Dr. Wagner again.  In his report dictated at the conclusion of the examination Dr. Wagner stated:


On examination the patient appears to be quite a fit gentleman whose examination is really very normal in many ways.  He can walk on heels and toes, he can flex fingertips down to his ankles, single phase recovery.  Extension is full.  Bending to right and left is normal.  His deep tendon reflexes are 1+ at the knees, 1+ at the ankles, and he has negative Babinskis.  Straight leg raising is normal.


. . . . 


The patient was seen by Dr. Wright who called me and apparently went over him very thoroughly.  He was impressed with the fact that direct pressure over the upper dorsal spine seemed to really bring him to his knees and that this didn't fit clinically.  He took special X‑rays of the upper dorsal spine looking for any evidence of compression fracture but did not find one.


. . . . 


I have told the patient that I think that in addition to his pain, that there is a real component of depression and that this needs to be dealt with. Obviously Rick needs to have good medical advice as to the medications and potential complication and also the potential good of those.

(Dr.  Wagner report dated 12‑1‑89).


The employee was psychologically evaluated on January 8, 1990 by Steven G. Fey, Ph.D., of the Virginia Mason Clinic in Seattle, Washington.  In his report Dr. Fey stated:


Mr. Heinzen appeared alert and oriented and was quite pleasant and cooperative.  He appears to be able to sit, stand and move about in total comfort showing not the slightest evidence of any significant pain behaviors.  He is very casual with his movements, slouches in his chair, sits for well over 90 minutes even though he states that sitting is "impossible" for him.  He appears mildly depressed, extremely vague and tangential, but otherwise shows no other significant psychological manifestations.  He talks about his pain and other symptoms in very dramatic terminology showing little emotion.  The patient indicates that his pain is localized in the low back area and is unable to describe any leg or other radicular type symptoms.  He indicates that he has difficulties with sitting, sleeping or any movement or activity and he indicates that he spends most of his time in a seated, reclining or pacing type position.  He indicates that he does quite a bit more lying down really than anything else and he describes excessive fatigue almost interchangeably with his pain.  He does virtually no exercise and, when describing why he quit work, talks primarily about the difficulties sitting and the problems he was having with depression, anxiety attacks, concentration and general fatigue.  The patient has used a variety of medication and currently is getting Tylenol #3 and some Restoril from Dr. Wagner.  He reports using two to four of each of these tablets per day.  He has been on anti‑flammatories in the past, but doesn't feel they have helped


. . . . 


Mr. Heinzen reports the mood and vegetative signs of a moderate depression.  He reports sleep disturbance with a lot of sleep onset insomnia and multiple episodes of middle of the night awakening.  He has been tried on more sedating tricyclic antidepressants and apparently had some Elavil for a while in an unspecified dose, but he quit quickly because of an unpleasant taste in his mouth.  He describes having virtually no energy, feeling unmotivated and washed out quite a bit of the time.  His appetite is described as normal with a weight gain of 20 pounds, now at 200 pounds.  The patient readily admits that his back difficulties have depressed him and he particularly had difficulties with his long shore claim and states that depressed him as well.  He seems convinced that he will never get better in a sense and apparently has a lot of stress at work, where he is highly anxious and has had some frank anxiety‑like attacks.  He denies any profound depression, but has had some suicidal ideation with no attempts or fear of loss of control.  He talks of a lot of self‑esteem damage stating that he has lost confidence, can't function and again interchanges these psychological complaints with his back pain difficulties quite freely.  The patient denies much in the way of past psychological history and claims that he has never been treated prior to this bark pain incident.  He did see a psychologist in Anchorage and psychiatrist in Juneau and apparently did an MMPI.  Both of these examiners felt that he had some depression, most probably secondary to his back, but his MMPI was markedly abnormal showing significant hysteroid and hypochondriacal features.


Also on January 8, 1990, the employee was seen by Dr. Williams‑Kirkland at the Virginia Mason clinic. In his report, the doctor concluded:


I think this gentleman is an excellent Plan Management Program candidate.  I think he has gone into a cycle of having some mild disc injury, being scared to death to use his back, tensing up, becoming depressed, all of which then have accentuated his problem.  We need very much to treat his depression, need to get him in shape again, need to get him stretched out and not fearful of his back, and he should do dramatically better.


On March 26, 1990, the employee was evaluated by Steven D. Messerschmidt, D.A.B.C.O. Based on his examination, the doctor diagnosed:


Intevertebral disc L3L4L5 S1 and L4L5 with nerve root tensions signs present.  The potential for annular tear exists.  We can assume herniated nucleus pulposis at these levels potentially exists.  Based on review of past examinations procedures, the patient's current complaints, extent and duration of complaints the pain primarily being back pain rather than leg pain, radial tears of the annulus fibrosus with sub ligamentus herniation of disc material must be considered at any or all of these levels. (Dr. Messerschmidt report dated 3‑30‑90).


Between March 28 and May 3, 1990, Dr. Messerschmidt treated the employee with spinal manipulation, therapy ice, galvanic stimulation and traction on ten occasions. (Dr. Messerschmidt reports dated  4‑13‑90, 4-25‑90 and 5‑11‑90).  On June 8, 1990, Dr. Messerschmidt released the employee for surgical care.


On June 6, 1990, Dr. Newman performed a posterior lumbar interbody fusion and transverse process fusion L5 to the sacrum. (Dr.  Newman operative report dated 6‑6‑90).


Because of continuing back pain, the employee was again treated by Dr. Messerschmidt with spinal manupulation, therapy ice, and galvanic stimulation on six occasions between July 11 and September 22, 1990.


TESTIMONY OF DR.  NEWMAN

At his deposition taken on October 3, 1990, Dr. Newman testified that when he first saw the employee in 1989, and reviewed the MRI scan taken in September 1988 he knew he had disc degeneration at the L3‑4 and L5‑Sl levels. (Dr.  Newman dep. at 6).  Regarding the MRI he ordered in July 1989, the doctor stated the findings were no different than those in the September 1988 MRI scan. (Id. at 12 and 15).  When asked about his ultimate diagnosis, Dr. Newman testified:


A. I ‑‑ I view it as isolated disk degeneration or internal ‑‑ an internal disk derangement, which is sort of a ‑‑ as I said, sort of a form for us, or a minimalist form of ‑‑ of disk herniation.  It's an injury of the ‑‑ of the disk material inside the disk without herniation.


Q. And that's what ‑‑ is ‑‑ is this ‑‑ I have too many sheets of paper here, excuse me.  I'm trying to find all my notes.  It's this that you feel is ‑‑ was causing his pain at the time that you saw him in 1989, correct?


A. And '90, both, yes.


Q. And '90 also?


A. Yes.

(Id. at 15‑16).


When asked about whether the employee's present disability, if any, was the result of the March 1988 injury or the December 1988 incident; the doctor testified:


Q. If we take that his history shows that he had pain that began in 1988 and continued through the ‑‑ the two ‑‑ the period of time that you saw him, with a release . . . . . 


A. Without any . . . . . 


Q. . . . . . during any of . . . . .


A. . . . . . interruption?


Q. . . . . . that ‑‑ interruption, correct. Is it more likely than not that it dates from the first injury in March?


A. Well, for better or for worse, based on my own experience in trying to unravel these things, I've just taken the position, which I think is well justified, that if there's a consistent medical record of similar complaints over a period of time dating back to an injury, that the injury is responsible for the complaints.  If there is a hiatus of more than three months, and certainly six months of -- in the medical record, then I view this as I would view it as two separate events.


Q. All right. Then in this case where there is no hiatus of either pain .....


A. You say.


Q. ..... or ‑‑ okay. If ‑‑ let's assume for the record ‑‑ for the purpose of asking this question, if the record shows that there was no hiatus, and, in fact, he was continually seeking some sort of relief from this problem, between 1988 March and when you saw him, then from what you're telling me, is it accurate to say that you feel that it's related to the March of '88 injury?


A. Yes.  It's ‑‑ it's more likely.  If there is a medical record that shows that at least on a monthly basis he was seeing a physician for complaints of back pain with or without leg pain, that it's more ‑‑ it's more likely in my mind that it's due to the original incident.  Now, that's not to say that an exacerbation could not have occurred at the second injury.  Now, I haven't ‑‑ I can tell you up front I have no idea which is the compensation injury and which is the ‑‑ what we're talking about, so I'm not loading my answer to you.  But that ‑‑ that a substantial exacerbation could have occurred with this second injury which might have forced him into having an operation he might not otherwise have had, or have more disability than he might otherwise have had.


Q. But you don't have any evidence of that one way or another?


A. No.

(Id. at 17‑19).


Dr. Newman stated that under the AMA Guides, the employee has permanent partial impairment of between 7% and 10% (Id. at 23).


TESTIMONY OF DR. vWICHMAN

Dr. vWichman's deposition was taken on January 3, 1991.  As a matter of clarification, the doctor first stated that what he meant by crushed disc in his January 1989 report was the same thing that Dr. Newman referred to in his deposition as a tear of the disc or an internal derangement of the disc. (Dr. vWichman dep. at 3‑4, 6). When asked about the employee's last visit with him on January 4, 1989, the doctor stated:


Q. When you saw him on January 4, 1989 did he have any complaints of any new injury?


A. Not that I know, no.


Q. Did he have any complaints with regard to his back of new symptoms?


A. Not that I know.


Q. Did he report to you that he had fallen in December?


A. I don't recall that.


Q. Do your reports reflect that?


A. Probably not.


Q. The alleged fall happened in December ‑‑ on December 13th of '88. Is there anything in any of your reports that reflect that he told you that he had something increase in pain or a problem with a slip and fall?


A. No, ma'am.

(Id. at 7‑8).


Regarding which 1988 incident could be the source of the employee's present problem, Dr. vWichman testified:


Q. Would you think though Doctor, if Dr. Newman did do surgery and he found an internal derangement that confirmed his working diagnosis and apparently your working diagnosis as well ‑would you think that that internal derangement that he found was the same problem that he had when you were treating him?


A. It could be, yes, ma'am.


Q. Is it more likely than not that it is?


A. Well, because the concept of degeneration of a disc is ‑‑ you can call it internal derangement, but again in many cases it is a normal phenomenon that many people develop just as a process of aging.


Q. In the case of Mr. Heinzen he had significant pain while you were treating him, correct?


A. Yes, ma'am.


Q. And if you accept the fact or if I ‑‑ I'm going to tell you now that the record shows, and Dr. Newman has testified that his pain continued of the same type and nature throughout the period when Dr. Newman treated him which was subsequent to him leaving your practice, and that there was no real abatement of either treatment or pain symptoms of the same nature -‑ from that information is it reasonable to believe that the condition for which he had surgery was the same condition for which you treated him in 1988?


A. It could be.


Q. Is it fair to say that the internal derangement for which you treated him then occurred with his injury of March of 1988?


A. This is by history.  That's most likely the time it has occurred.


Q. Given the fact that his pain complaints continued unabated and he had no real gap in treatment and he continued with essentially the same problem both before and after you treated him, do you think that the slip and fall would not have been a substantial factor in his need for treatment after January of 1989?


A. It's only a guess and interpretation.  I think it is possible, and the only way one can determine is what the patient relates to the doctor.  There's no other way, objective way, to determine that.


Q. When you saw him in January of 1988 [sic] was it your opinion that he needed ongoing medical treatment?


A. I can't say that.  There are many aspects of things involved.  He did not have any remarkable tests or tests that showed anything remarkable going on.  He was seen and treated by very conservative, good doctors in the Seattle area.  I gave him the benefit of a doubt of stating that he may have ‑‑ and this was his expression of subjective sciatica.  So I ‑‑ when one views this from the present point of view, it is rather usual to have symptoms for that long with a degenerated disc.  If you sprain your back and if you have a preexisting degeneration, most people get better in three weeks to three months time.  So it is in that sense a puzzling case.


Q. When Dr. Newman described the injury that he had, he said not only did he have a degenerative disc but a tearing of the annulus internally as well.  Is that the type of condition for which you were treating him as well?


A. Well, degenerated disc means exactly what ‑this is ‑‑ number one, you cannot see the tears inside the disc and number two, you have a degenerated disc and you call it ‑‑ one of the names that you use for it is internally deranged disc.


Q. So it's all the same thing that we're discussing?


A. Yes.


Q. Not a different condition?  Okay.  And the condition that you were treating him for you relate on a more likely than not basis to the March 7, 1988 injury?


A. Yes, ma'am.

(Id. at 9‑11).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The pivotal issue we must first resolve is whether the State or Jones is liable for the TTD benefits, medical costs, transportation expenses, and room and board claimed by the employee.


The last injurious exposure rule adopted in Ketchikan Gateway Brough v. Saling, 604 P.2d 590, (Alaska 1979), applies when employment with successfive employers contributes to an employee's disability and imposes full liability on the employer at the time of the most recent injury which bears a casual relationship to the disability. Veco, Inc. v. Wolfer, 693 P.2d 865, 868, n. 1 (Alaska 1985).  This rule, combined with the presumption of compensability set forth in AS 23.30.126(a), imposes liability on the subsequent employer when a "preliminary link" between the disability and the employment is established.  Providence Washington Company v. Bonner, 680 P.2d 100 (Alaska 1984) (Rabinowitz J. concurring).  The Board must make two determinations regarding the "preliminary link" and the presumption of compensability under this rule: (1) Whether employment with the subsequent employer "aggravated, accelerated, or combined with" a pre‑existing condition; and , if so, (2) Whether the aggravation, acceleration or combining with is a "legal cause" of the disability, i.e., "a substantial factor in bringing about the harm" United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983) (quoting Ketchikan Gateway Borough, 604 P.2d at 597‑598).


An aggravation, acceleration or combining with, is a substantial factor in the disability if it is shown (1) that "but for" the subsequent employment the disability would not have occurred and (2) the subsequent employment was so important in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it.  See State v. Abbott, 498 P.2d 712, 727 (Alaska 1972).  The court expressly adopted the "but for" test in a "last injurious exposure" rule context  Fairbanks North Star Borough v. Rogers & Babler, 757 P.2d 528, 533

(Alaska 1987).


The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." Burgess Construction v. Smallwood (Smallwood II), 623 P.2d 312, 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  Veco, 693 P.2d at 871. With regard to medical evidence, Professor Larson states: 


In compensation law, the administrative law evidence problem of expert opinion and official notice finds its principal application in the handling of medical facts.  The usual question is the extent to which findings of the existence, causation or consequences of various injuries or diseases can rest upon something other than direct medical testimony ‑ the claimant's own description of his condition, for example, or the commission's expert knowledge acquired not by formal medical education but by the practical schooling that comes with years of handling similar cases.


. . . . 


To appraise the true degree of indispensability which should be accorded medical testimony, it is first necessary to dispel the misconception that valid awards can stand only if accompanied by a definite medical diagnosis.  True, in many instances it may be impossible to form a judgement on the relation of the employment to the injury, or relation of the injury to the disability, without analyzing in medical terms what the injury or disease is.  But this is not invariably so.  In appropriate circumstances, awards may be made when medical evidence on these matters is inconclusive, indecisive, fragmentary, inconsistent, or even nonexistent.

2 B Larson, Workmen's Compensation Law, §79.50‑51 at 15‑426‑128 (citing Employers Commercial Union Co. v. Libor, 536 P.2d 129 (Alaska 1975) ; Kessick v. Alyeska Pipeline Service Co., 617 P. 2d 755 (Alaska 1980).


Once the presumption attaches, the subsequent employer must come forward with substantial evidence that the disability is not work-related. Burgess Construction v. Smallwood (Smallwood II), 623 P.2d 312, 316 (Alaska 1961).  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick v. Alyeska Pipeline Services Company, 617 P.2d 755, 757 (Alaska 1980).  There are two methods of overcoming the presumption of compensability: (1) presenting affirmative evidence showing that the disability is not work‑related or (2) eliminating all reasonable possibilities that the disability is work‑related. Land and Marine Rental company v. Rawls, 686 P.2d 1187, 1188 (Alaska 1984).


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determining whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.  If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


Based on the this discussion, our first point of inquiry is whether the employee has shown that the presumption of compensability attached to the State; that is whether a preliminary link has been established between his disability and employment with the State.  As noted previously, we must first determine if the incident in December 1988 while working for the State aggravated, accelerated, or combined with the employee's pre‑existing back problems which resulted from the March 1988 incident while working for Jones.


We find that the evidence supports the employee's contention that the December incident aggravated his pre‑existing condition.  The employee testified that on December 13, 1988, while on the State's business, he slipped and fell face first on to luggage. He said he felt immediate dull aching pain in his lower back.  The employee also stated that a couple of weeks later, he started experiencing shooting pains down his right leg.  The record reflects that he filed a Notice of Injury on December 19, 1988 with respect to the December 13, 1988, incident.  Dr. Hadley's notes of December 28, 1988, reflect that the employee mentioned to her the December 13, 1988, incident.  Finally, because of continuing pain, the employee underwent back surgery in June 1990.


The second question which must be asked with respect to the preliminary link is whether the December 13, 1988 aggravation of his pre‑existing was a "legal cause" of the employee's future disability, or in other words, a substantial factor in bring about the eventual harm.


In reviewing the two‑part test, as outlined above, to ascertain if the December incident was a substantial factor in bringing about the eventual disability and surgery, we find that we must first decide if, "but for" the employment with the State, the present disability would not have occurred. We find that this element of the test has not be proven.  This finding is based on various facts.


First, it is apparent that the back pain the employee experienced before December 13, 1988, was basically as bad as it was after that date.  The record reflects that after being injured in March 1988, the employee was in severe pain, was taken to the hospital emergency room, underwent bed rest for four to six weeks, underwent physical therapy, and because of back pain, was released for light duty only in July 1988.  When the employee was seen by Dr. Atwater in April 1988, he not only complained of back pain, but also pain radiating down into his right leg, the same complaint he had after his December 1988 fall.  When Dr. Davidson examined the employee in June 1988, he wanted to perform a discoagram.  This test was precisely the one used by Dr. Newman in June 1990 to confirm his opinion that surgery was indicated.  Starting in July 1988, when the employee came under the care of Dr. vWichman, he started taking Tylenol #3 and #4 and this treatment lasted, as far as we can tell, into December 1988.  During this period, the employee also underwent more physical therapy to relieve back pain.  When the employee started seeing Dr. vWichman in July 1988, he complained of "grave problems with his back," which made it difficult to work.  In November 1988, the employee asked Dr. vWichman to refer him to a pain clinic because his back hurt him so badly. On December 2, 1988, the employee reported to Dr. vWichman that he was having a "great deal of pain in back." On December 6, 1988, the employee called Dr. vWichman and requested a epidural steroid injection.


In comparing what has just been said with what went on after December 13, 1988, it is apparent that not much changed.  When the employee saw Dr. vWichman on December 20, 1988, just eight days after he slipped and fell, he did not even mention the incident.  This is supported by both the doctor's chart notes and the doctor's testimony.  While Dr. Hadley noted on December 28, 1988, that the employee suffered on exacerbation on December 13, 1988 of his preexisting back condition, her only suggestion was that he again get involved in a physical therapy program and stay away from continued passive modality treatment.  It is interesting to note that Dr. Hadley was the first to note that depression might be a factor in his condition.  Dr. vWichman's report of January 4, 1989, reflects the employee again, as he had so many times in the past, complained he still had a great of difficulties with his back.  Again, nothing was mentioned about the December 13, 1988 incident or increased pain because of it.  Dr. Hadley noted on January 24, 1989, that while his pain remained the same, the employee's flexibility improved with physical therapy.


When the employee saw Dr. Hadley again in June 1989, his pain was worse but he acknowledged that in April he had stopped the exercise program which had initially been helpful.


It should be noted that when the employee saw Dr. Newman on July 18, 1989, he mentioned to a physician for the first time, that the back pain he had experienced following his March 1988 injury had "more or less resolved" before he slipped and fell on December 13, 1988.  In light of the facts as they existed prior to December 13, 1988, as discussed above, we are led to a contrary opinion, which in turn, leads us to question the employee's credibility. We also find somewhat troubling, the fact that the employee did not tell anyone that his back pain following his injury with Jones had "more or less" resolved before his slip and fall while working for the State until after he had settled his case against Jones on March 17, 1989.


The medical records from Drs. Wright, Wagner, Fey and Williams‑Kirkland between November 1989 and February 1990, do not support the employee's claim that he continued to suffer f rom severe back pain after the December 13, 1988 incident.  Dr. Wright, a neurologist, reviewed films and was of the opinion that the employee suffered from no specific abnormality "Other than degenerative disc disease and mild annular bulging at L5‑Sl." The doctor found nothing, in essence, to explain the employees's pain.  Dr. Wagner's examination showed that the employee's condition was quite normal.  He could walk on heels and toes, flex his fingertips to his ankles and recover without a hitch, bend to right and left normally, and do straight leg raises normally.  Dr. Wagner noted that Dr. Wright put direct pressure over the upper dorsal spine bring the employee to his knees and that did not fit clinically.  The only thing the doctor brought to the employee's attention was the fact depression was a real component of his back problem.  Dr. Fey saw the employee sit, stand and move about "in total comfort showing not the slightest evidence of any significant pain behaviors." While the employee informed Dr. Fey that sitting was "impossible," he nevertheless was able to sit for 90 minutes without a problem.  Dr. Fey felt that the employee's mood and negative signs were those associated with moderate depression. Upon examination by Dr. Williams‑Kirkland the doctor stated "I think he has gone into a cycle of having some mild disc injury, being scared to death to use his back, tensing up, becoming depressed, all of which then have accentuated his problems." (Emphasis added) . The only treatment the doctor suggested was for a pain clinic to treat his depression, get him back in shape, stretch him out and eliminate his fear of his back.


We find from the reports of these three physicians, that the employee was experiencing very little back pain while he was under their care.  The only real concern these physicians voiced was that the employee suffered moderate depression stemming from, among other things, his back condition.  There is no indication from these physicians that the employee's real back problems were related to the December 1988 incident as opposed March 1988 incident.


While the testimony of Drs. Newman and vWichman was not as unequivocal as tries of fact would ideally like to have, we find it supports the State's position.  In arriving at this conclusion, we recognize that inconclusive medical evidence which is uncontroverted, is to be interpreted in the employee's favor. Fairbanks North Star Borough v. Rogers and Babler, 747 P.2d 528, 534 (Alaska 1987), Land and Marine Rental v. Rawls, 686 P.2d 1187, 1190 (Alaska 1984); Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755, 758 (Alaska 1980).  However, we find that, taken as a whole, Dr. Newman's and Dr. vWichman's testimony is not inconclusive.  When given the employee's history of having severe low back pain since the March 1988 incident, for which he continuously sought medical treatment, and taking into consideration the December 1988 incident, Dr. Newman testified that his present complaints are more likely attributable to the original incident.  Likewise, Dr. vWichman testified the condition he treated the employee for in January 1989, was most likely related to the March 1988 incident.


Based on these facts, we conclude that the employee has not proven that "but for" the December 1988 event which aggravated his pre‑existing back condition, his present back condition would not have occurred.


For these same reasons, we conclude that employment with the State was not so important in bringing about his present medical problems that a reasonable person would regard it as a cause and attach responsibility to it.


Accordingly, we conclude the employee has failed to establish a "preliminary link" between his disability and employment with the State and, as such, the presumption of compensability does not attach to his claim.


Even if the preliminary link had been established and the presumption of compensability attached to the employee's claim, we nevertheless conclude, based on all the facts, that the State has come forward with substantial evidence that the employee's disability, if any, is not related to the employee's employment with it.


ORDERS

1. The employee's claim for temporary total disability benefits is denied and dismissed.


2. The employee's claim for medical expenses is denied and dismissed.


3. The employee's claim for transportation expenses is denied and dismissed.


4. The employee's claim for board and room is denied and dismissed.


5. The employee's claim for attorney's fees is denied and dismissed.


Dated at Anchorage, Alaska, this 28th day of February, 1991.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder 


Russell E. Mulder, Designated Chairman



 /s/ John H. Creed 


John H. Creed , Member



 /s/ R.L. Whitbeck Sr. 


Richard L. Whitbeck, Member

REM/dt


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation board becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Richard D. Heinzen, employee/applicant; v. State of Alaska, employer; and Case No. 8827720; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 28th day of February, 1991.



Dwayne Townes, Clerk
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