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JOHN R. HINTZ,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8522368


v.
)



)
AWCB Decision No. 91-0053

WESTERN AIRLINES,
)



)
Filed with AWCB Anchorage


Employer,
)
February 28, 1991



)


and
)



)

NORTH RIVER INSURANCE,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


Employee's claim was heard at Anchorage, Alaska, on February 6, 1991. In addition to hearing Employee's claim, we heard his request that Phillip Eide be found in contempt for not obeying our subpoenas as well as Defendants' request for reconsideration of our July 31, 1990, decision and order.


Employee was present and represented by attorneys Robert Rehbock and Ernest Rehbock.  Defendants were represented by attorneys Phillip Eide and Mark Wilkerson.  Although Employee had filed a request for actual fees and an affidavit in support of that request, the itemized billing of legal services was not in our file, and Defendants were not sure they had received a copy.  We concluded that under AS 23.30.195 we would modify the filing deadline in 8 AAC 45.180. The hearing was continued for the submission of Employee's attorney's itemized billing statement and Defendants' response.


On February 7, 1991, Employee filed a statement clarifying his oral argument.  The clarification ended with "[i]t is requested that Mr. Eide be afforded an opportunity to respond to this clarification . . . by February 12, 1991, the date set for his response to our other supplementation likewise hand delivered this date." Attached to the clarification was Rehbock's itemized statement of attorney's services.


We initially continued the hearing only to February 12, 1991, to permit Employee's attorney to file his itemized billing statement.  Because we waived our regulation for Employee and let him file his affidavit late, we have decided to allow Defendants additional time to respond to Employee.  Therefore, under 8 AAC 45.195, we have considered Defendants' response which was received February 15, 1991.  The record was complete at that time and the case was ready for decision when we next met on February 20, 1991.


ISSUES

1. Should we reconsider and modify our July 31, 1990, decision and order?


2. Is Employee entitled to temporary partial disability benefits and interest?


3. If Employee is entitled to temporary partial disability benefits, should a penalty be assessed under AS 23.30.155(e)?


4. Is Employee's attorney entitled to actual attorney's fees at the hourly rate of $300.00?


5. Is Mr. Eide in contempt of our subpoenas, and should we seek enforcement of our subpoenas in Superior Court?


SUMMARY OF THE EVIDENCE AND ARGUMENTS
I. RECONSIDERATION AND MODIFICATION


In our July 31, 1990, decision and order (D&O) we found the only psychological evidence, which was from Defendants' expert witness, Dr. Wemple, compelled us to rule that Employee was psychotic and suffered a compensable conversion reaction as a result of his injury.  We denied Employee's claim for temporary total disability benefits, but concluded he was entitled to temporary partial disability (TPD) benefits.  We were unable to determine the amount of the TPD benefits due, if any, because we lacked the evidence necessary to make findings.  We stated:


However, we are unable to determine the TPD benefits due because Employee was not specific about his income from guard duties, nor are we able to assess the earnings from his services at the rifle range or auto graveyard without more evidence. In addition, because Employee lies, we cannot rely upon his testimony about his income. Accordingly, Employee will have to provide documentary proof of his income as well as evidence about the value of the housing he received.  Because Employee lies, he must provide Defendants with releases so they can verify the information he provides.  If the parties are unable to determine the appropriate TPD rate for Employee, we retain jurisdiction to decide the issue.

Hintz v. Western Airlines, AWCB Decision No. 90‑0176 at 21 (July 31, 1990).


Defendants request that under AS 23.30.130 we reconsider and modify our decision regarding the compensability of Employee's claim.  AS 23.30.130(a) provides:


Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions,  or because of a mistake in the determination of a fact, the board may, before one year after the date of the last payment of compensation, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case in accordance with the procedure prescribed in respect of claims in AS 23.30.110. In accordance with AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases or decreases the compensation, or award compensation.


The Alaska Supreme Court discussed subsection 130(a) in Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1974).  Quoting from O'Keeffe v. Aerojet‑General Shipyards, Inc., 404 U.S. 254, 256 (1971) the court stated: "The plain import of this amendment [adding 'mistake in a determination of fact" as a ground for review) was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."


The court went on to say:


The concept of mistake requires careful interpretation.  It is clear that an allegation of mistake should not be allowed to become a back‑door route to retrying a case because one party thinks he can make a better showing on the second attempt." 3 A. Larson, The Law of Workmen's Compensation Section 81.52 at 354.8 (1971).

Id. at 169.


Defendants cite Johnson v. State of Alaska, AWCB Decision No. 90‑0068 (April 11, 1990), in support of their contention that we can consider their newly produced evidence in reconsidering our previous decision.  Our initial decision in Johnson rejected Johnson's assertion that his condition was work‑related; we lacked objective medical evidence to support that claim.  Thereafter, Employee underwent surgery and the operating physician testified he believed the need for surgery was related to Employee's work.  Based on this evidence, we found 


a sufficient change in condition exists which justifies reopening the record to consider additional evidence on this point.  Although reopening the record might not change the final outcome of our August 10, 1988 D&O, we find we must consider this additional testimony and evidence to adequately give "due consideration" to the argument and evidence presented with the employee's petition for modification. . . . 

(Id. at 3).


Following the issuance of our D&O, Defendants had Employee examined on September 6, 1990, by a panel of doctors from Objective Medical Assessment Corporation.  David Peterson, M.D. , an orthopedic surgeon, Patrick Lynch, M.D., a neurosurgeon, and  David Bot, M.D., performed the examination and provided a report which we received January 30, 1990.


Unlike Johnson, Defendants do not allege a change of condition, merely a mistake in determination of fact.  However, to give due consideration to Defendants' argument that we made a mistake of fact, it is necessary to examine the opinions of Dr. Peterson and Dr. Bot. We overrule Employee's objection and consider their opinions to see if there is evidence of a mistake of fact justifying reconsidering our decision and perhaps modifying that decision.


Dr. Peterson testified:


The findings from the physical examination showed some decreased sensation over both the right upper extremity and the shoulder region, although touch itself and vibration and other ‑‑ and temperature seemed to be intact.  The motor function[:] Although Mr. Hintz was unable to voluntarily move the right upper extremity, shoulder movement and elbow movements, wrist and finger movements on request, we did notice that he was able to use these muscles both in trying to keep his arm bent against his side and also in other voluntary movements on his own when he was not asked to move those parts. (Peterson Dep. at 7).


Dr. Peterson also testified the "functional abilities of those muscles are present, there is no loss of nerve supply.  There was no atrophy of the muscle noted also, such as you might see after complete enervation of a muscle." The fact that there is no atrophy "shows also that those muscles have been used over the course of at least the last year." (Id. at 10).


Dr. Peterson testified that Employee "did have an initial contusion to the right brachial plexus as based on the EMG and examinations of that time, and that he had a current functional paresis involving the right upper extremity." (Id. at 16). "Functional paresis" means "for some emotional or psychological reason he's not able to utilize the right upper extremity." (Id. at 17).


In his deposition, Dr. Bot testified about his difference of opinion with Dr. Wemple.  Dr. Bot testified he did not perform any studies on Employee; he merely interviewed him.  Dr. Bot testified there are scales, psychological or psychiatric tests used to help distinguish malingering from other kinds of conditions.  Dr. Bot testified the MMPI test would be an example of such tests. (Bot Dep. at 41 ‑ 41).


Dr. Bot testified he did not review the MMPI test results; instead, he reviewed Dr. Wemple's interpretation of the MMPI and disagreed with Dr. Wemple's interpretation:


What I agree with are as follows, that Mr. Hintz probably

was defensive, with poor pain tolerance, that he was passive, that he was not outwardly resistant, that he did have a great deal of somatic distress.  What I do not agree with was the interpretation that he had a conversion disorder and psychosis. 

(Id. at 42).


In his written report Dr. Bot stated: "There is the suggestion of mixed somatoform disorder, namely conversion and somatoform pain disorder, but these are very much overshadowed by malingering, which is the primary diagnosis." Later in his report Dr. Bot stated, "I do not feel that Mr. Hintz is psychotic.  As previously stated, there is a suggestion of conversion reaction, as well as somatoform pain disorder, both of which are somatoform types of disorders, however, these pale in comparison to an alternative diagnosis of malingering."


In his deposition, Dr. Bot testified about this portion of his report:


Q. Are you saying that both diagnoses are there at least?


A. I'm saying that those are part of the differential diagnosis to consider.  And it is my belief that conversion and somatoform disorder can possibly coexist with malingering in some cases, although I don't think that is the case in this particular instance.  So that, to answer your question, I don't think that he had conversion and somatoform pain disorder, at least not to the extent that it was really at all remarkable.  Theoretically it's possible, but I don't think that happened here.


Q. I guess what I'm getting at what you mean by the word of "suggestion."


. . . . 


Q. Well, I guess I am puzzled then, because whether something is overshadowed or not, whether there is something else going on that is bigger, at least doesn't it suggest that, doesn't this say that you are finding this at least as a secondary diagnosis, it does not . . . say in your report, does it, that you are excluding those diagnoses?


. . . . 


A. That is what I meant to say. I can understand how it was confusing. I acknowledge that.

(Id. at 45 ‑ 46).


Later in his deposition Dr. Bot acknowledged that three of the four elements of psychosis could be present in Employee, but it was his perception of reality that they don't fit in Employee's case. (Id. at 52 ‑ 55).


In arguing that we should reconsider our decision, Defendants also contend they discovered that Employee was working as a reserve deputy sheriff just shortly before the July 1990 hearing, and they did not have adequate opportunity to question Dr. Wemple about his activities.

II. IS EMPLOYEE ENTITLED TO TEMPORARY PARTIAL DISABILITY BENEFITS?


In our previous decision, we found Employee's condition temporary and his disability to be partial.  However, we were unable to determine the amount of his temporary partial disability (TPD) benefits.  We directed Employee to provide documentary proof of his income and evidence about the value of the housing he receives from the rifle range. We directed Employee to sign releases so Defendants could verify his income information Hintz at 21.  The parties have been unable to resolve this issue.


On August 14, 1990, Defendants controverted the payment of TPD benefits because:


1. Employment release [was] provided 08‑14‑90.


2. We have been unable to establish rental value.


3. We have been unable to evaluate what earning capacity is demonstrated by his working as:


a.) reserve deputy sheriff


b.) firing range manager


c.) firearm safety training instructor.


At the hearing it was admitted that Employee faxed the signed releases to Defendants on August 13, 1990, that Defendants received evidence about his income from the rifle range on August 27, 1990, and on September 10, 1990, Defendants received information about his deputy sheriff's earnings.  Defendants also had a rehabilitation specialist, Carol Jacobsen, perform labor market surveys for availability of work and earnings for baggage handlers, rifle range manager or firearms instructor, and a security guard.  Defendants received this information on September 4, 1990.


On January 18, 1991, Defendants filed a Compensation Report showing no payment for TPD benefits.  Defendants stated in item 23 of the Compensation Report that the reason for the non‑payment was that Employee could return to work as a security guard earning $8.08 per hour.


Employee contends we must use his actual income to compute his TPD benefits.  Defendants contend that we must determine what his post‑injury earning capacity is in order to compute his TPD benefits.  Based on Jacobsen's report, Defendants contend Employee's post‑injury earning capacity is equal to or greater than his gross weekly earnings at the time of the injury of $323.20 and, accordingly, no TPD benefits are due.


Employee objects to our consideration of Jacobsen's testimony for two reasons.  First, he contends we ruled in our previous D&O how to compute his TPD rate; we cannot modify that decision.  Second he contends Jacobsen's testimony could have and should been produced at the first hearing. Finally, even if we consider Jacobsen's testimony, Employee contends the evidence still supports a finding that his injury prevents him from working as a baggage handler or security guard so we should disregard this evidence.

III. IS EMPLOYEE ENTITLED TO A PENALTY?


Employee contends our previous D&O stated the basis for computing his TPD benefits. Employee contends Defendants' controversion was frivolous or invalid, and we should assess penalty on the TPD benefits we award.  Employee also seeks interest on the TPD benefits.


Defendants contend our D&O did not direct the payment of TPD benefits.  They contend they in accordance with our decision, and their controversion is valid.  They argue Employee has no standing to raise the issue of a frivolous controversion.  Defendants cite Mullins v. Municipality of Anchorage, AWCB Decision No. Unassigned (February 6, 1991), in support of their position.

IV. IS EMPLOYEE ENTITLED TO ATTORNEY'S FEES AND COSTS?


Employee seeks payment of his actual attorney's fees at the       hourly rate of $300.00. His attorney argues this rate is appropriate in view of the complex nature of the claim and the contingent fee system. Defendants contend attorney's fees should be limited to the minimum statutory amount provided in AS 23.30.145(a) because that amount more accurately reflects the

 value of the services provided. In addition Defendants contend our fee award as a result of the previous hearing more than adequately compensates Employee's attorneys.  Finally, Defendants argue the fees requested was not reasonable because most of the services provided were unreasonable and unnecessary.

V. SHOULD WE FIND EIDE IN CONTEMPT OF OUR SUBPOENAS?


Rehbock submitted evidence of his attempts to schedule a convenient date to depose the adjuster and Eide.  On November 21, 1990, Rehbock's office sent Eide a notice that the depositions were scheduled for January 7, 1991, in the late afternoon, but that they would reschedule to a more convenient time if Eide requested.


On December 7, 1990, Rehbock had the adjuster served with a subpoena for her January 7, 1991, deposition.  On December 19, 1991, Rehbock personally served Eide with a subpoena for Eide's January 7, 1991, deposition.


On January 4, 1991, the business day before the scheduled depositions, Eide's office advised Rehbock that neither he nor the adjuster would attend the depositions.


Rehbock seeks a determination that Eide was in contempt of our subpoenas for not appearing for his deposition and for instructing the adjuster not to appear for her deposition.


Eide contends he was concerned Rehbock would seek privileged information during the depositions; he had no idea that all Rehbock wanted was to clear up a few dates.  Eide contends he was busy in December preparing for a trial that began on January 7, 1991, and lasted until February 5, 1991.  He contends Rehbock yelled at his assistant and treated her inappropriately.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. RECONSIDERATION AND MODIFICATION


We find that Defendants' new evidence is evidence that, with  due diligence, could have been presented at the July 1990 hearing. We find Defendants' request for reconsideration is really an attempt to get two bites of the apple.  We find Defendants' allegation that we made a mistake of fact rests upon a medical evaluation and medical opinions that could have been secured before the July 11, 1990, hearing.


Employee filed his claim in September 1988.  Employee filed his request for a hearing in December 1989.  Defendants took Employee's deposition in December 1989.  Although Employee was not honest in his December 1989 deposition about all of his activities, he did tell Defendants about his work for Ravalli County and that he lived at Whittecar Rifle and Pistol Range.  There was adequate time for Defendants to investigate Employee's activities before the July 1990 hearing.


At the recent hearing, Defendants stated they learned of Employee's work as a reserve deputy sheriff just shortly before the July 1990 hearing.  Defendants should have raised this issue at the July 1990 hearing.  We then could have taken evidence and determined how to proceed.  If they had exercised due diligence in investigating the claim but still had not been able to obtain the evidence until shortly before the hearing we could have continued the hearing or allowed the parties an opportunity to supplement the record before we made a decision. It is too late for Defendants to raise the issue now that we have ruled in Employee's favor.


Regarding Defendants' argument that we erred in relying upon Dr. Wemple's opinion, we note that on October 14, 1988, Dr. Seim recommended a psychological evaluation.  Admittedly, Defendants did not receive this recommendation until August 1989.  However, they refused to authorize the examination at that time. (Seim Dep., Exhibit 3).


In January 1990 Defendants did arrange for Dr. Wemple to examine Employee.  Hintz at 9. If they wanted to obtain evidence to refute their expert's opinion, they had ample opportunity to do so before the July 1990 hearing.


After considering Defendants' new evidence, we find that with due diligence this evidence could have been produced at the first hearing. We conclude it would be inappropriate for us to rely upon this new evidence to reconsider and modify our initial decision.


We do not like it when a party either wrongfully denied or granted benefits.  However, we cannot permit a losing party the luxury of waiting until after the first decision to collect and submit evidence to support its position and then seek reconsideration.


In this case Defendants also alleged in their pleadings that Employee committed a fraud, but they abandoned that position at the hearing and contended only that we had made a mistake in determination of fact.  We find Defendants' change in position was appropriate given the state of the evidence; even Dr. Bot acknowledged Employee has three of the four elements necessary for a diagnosis of being psychotic, and the had evidence of a conversion and somatoform pain disorder but not "to the extent that it was really at all remarkable."

II. IS EMPLOYEE ENTITLED TO TEMPORARY PARTIAL DISABILITY BENEFITS?


At the time of Employee's injury, AS 23.30.200 provided:


In case of temporary partial disability resulting in decrease of earning capacity the compensation shall be 80 percent of the difference between the injured employee's spendable weekly wage before the injury and the wage earning capacity of the employee after the injury in the same or another employment, to be paid during the continuance of the disability, but not to be paid for more than five years.


The Alaska Workers' Compensation Act (Act) does not define the phrase "temporary partial disability." The term disability is defined in AS 23.30.265(10) as the "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."


Earning capacity and how to determine it was addressed in AS 23.30.210 (repealed Sec. 44, ch 79 SLA 1988):


In a case of partial disability under AS 23.30,190‑(20) or 23.30.200 the wage‑earning capacity of an injured employee is determined by the actual spendable weekly wage of the employee if the actual spendable weekly wage fairly and reasonably represents the wage‑earning capacity of the employee.  If the employee has no actual spendable weekly wage or the actual spendable weekly wage does not fairly and reasonably represent the wage‑earning capacity of the employee, the board way, in the interest of justice, fix the wage‑earning capacity which is reasonable, having due regard to the nature of the injury, the degree of physical impairment, the usual employment and any other factors or circumstances in the case which may affect the capacity of the employee to earn wages in a disabled condition, including the effect of disability as it may naturally extend into the future.


After the first hearing we found Employee had earnings, but we lacked evidence from which we could make findings to determine his TPD rate.  Under section 210 we must use Employee's actual earnings if they fairly and reasonably represent his wage‑earning capacity.


The undisputed evidence is that the value of Employee's home which is provided by the rifle range is no more than $175.00 a month. (Mock August 20, 1990, letter).  Employee previously testified, and it is apparently undisputed, that he earns $65.00 a month for taking care of the county auto graveyard.  In addition, Defendants submitted the payroll records for Employee's earnings in 1989 and 1990 from his duties as a reserve deputy sheriff.  He earned a total of $184.12 in 1990 and a total of $450.90 in 1989.


Defendants submitted the labor market surveys performed by Carol Jacobsen.  Employee objected to our consideration of this evidence arguing that we had ruled on Employee's disability in our previous D&O, and Defendants should have presented this evidence at the previous hearing.


As to Jacobson's report regarding work as a baggage handler, we agree with Employee.  We concluded in our last D&O that Employee was temporarily disabled from working as a baggage handler
 due to his injury. We refuse to consider this evidence.


Regarding the labor market survey for a security guard, we will consider this evidence.  We previously found that Employee was doing work as a reserve deputy sheriff, and a security guard's position is comparable.  While Employee's income from his reserve deputy sheriff's position may not fairly and reasonably represent his wage-earning capacity,
 we find we cannot rely upon the evidence about security guards' earnings to fix Employee's wage‑earning capacity.  Under section 210 we must give due regard for the nature of the injury and other factors that may affect his ability to earn wages.


Jacobsen testified that employers of security guards are not likely to hire psychotic individuals if they know of the diagnosis.  In view of our finding that Employee is psychotic, we find he is not likely to be employed as a security guard and it is not reasonable to use those earnings to fix Employee's wage‑earning capacity.


This does not mean that we do not believe Employee could not be employed in other types of work.  However, we lack evidence of the types of work he could do and the earnings he could receive.  In our previous D&O we mentioned Dr. Wemple's comment that "rehabilitation efforts or . . . psychological assistance may lessen or alleviate Employee's disability." Hintz at 20.  Instead of pursuing these suggestions, Defendants have chosen only to have a few labor market surveys performed.  Given the state of the evidence, we conclude we must rely at least in part upon Employee's actual earnings to determine his wage‑earning capacity for purposes of TPD disability benefits at this time.


At the time of the injury, Employee's gross weekly earnings were $311.49.
 Accordingly his pre‑injury spendable weekly wage was $265.16. Alaska Workers' Compensation Board 1985 Compensation Rate Tables.


Although we do not know the dates Employee began working at the rifle range or the auto graveyard, for purposes of sections 200 and 210, we find it is fair and reasonable to conclude he could have performed these duties since May 19, 1987, when his temporary total disability benefits ceased.  We also find the same is true for his work as a reserve deputy sheriff.


Employee earned a total of $635.02 for the 44 weeks he has worked for the sheriff's department, or an average of $14.43 per week.  We use this figure as a fair and reasonable representation of his wage‑earning capacity as a deputy reserve sheriff.  He has also earned $55.38 per week from the rifle range and auto graveyard work.  We add this sum to the $14.43 figure.  Accordingly, his total post‑injury weekly wage‑earning capacity is $69.81 and his spendable weekly wage is $65.07. His weekly temporary partial disability rate is $160.07. Defendants shall pay this rate from May 19, 1987, to the present and continuing until Employee is no longer temporarily disabled, the maximum is paid under section 200, or we determine a different rate is appropriate.  Employee is entitled to interest on the amount due from May 19, 1987, until his benefits are current.

III. IS EMPLOYEE ENTITLED TO A PENALTY ON TPD BENEFITS?


Employee seeks a penalty under AS 23.30.155(d). He contends Defendants frivolously or unfairly controverted payment of TPD benefits.


Defendants contend no benefits were due under our previous D&O.  Defendants cite Mullins in support of their argument that Employee has no standing to raise the issue of frivolous or unfair controversions under AS 23.30.155(o). Defendants contend they properly controverted TPD benefits and, if any benefits are due, no penalty should be assessed.


In our previous D&O we said: "If the parties are unable to determine the appropriate TPD rate for Employee, we retain jurisdiction to decide the issue." Hintz at 21.  We find we did not specify Employee's TPD benefits.


We find Defendants' misinterpreted Mullins. We did not say in Mullins that an Employee has no standing to raise the issue of a frivolous controversion under AS 23.30.155(o).
 What we said was that the "20 percent penalty under either AS 23.30.155(e) or (f) is not necessarily the remedy for a frivolous controversion.  To get the 20 percent penalty, an employee must meet the requirements of either subsection 155(e) or 155(f)." Mullins at 9.


We find the August 14, 1990, controversion was neither frivolous or unfair for purposes of AS 23.30.155(o). The controversion is based on valid legal grounds; that is, Defendants lacked information from which they could compute Employee's TPD benefits.  They properly notified Employee of the information they needed.


At the time of Employee's injury AS 23.30.155(d) and (e) provided:


(d) If the employer controverts the right to compensation he shall file with the board on or before the 14th day after he has knowledge of an alleged injury or death or before an installment of compensation payable without an award is due, a notice of controversion on a form prescribed by the board.


(e) If any installment of compensation payable without an award is not paid within 14 days after it becomes due, [as] provided in (b) of the section, there shall be added to the unpaid installment an amount equal to 20 percent of it, which shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which he had no control the installment could not be paid within the period prescribed for the payment.


Although Defendants controverted benefits on August 14, 1990, as far as we can tell they did nothing for several months after they got the information they said they needed.  As of September 10, 1990, they had all of the information from which we have calculated Employee's TPD benefits.  Under the Act Defendants should have commenced paying TPD benefits by September 18, 1990, or filed another controversion explaining their grounds for denying payment.  The only written documents we have regarding their denial of Employee's TPD are their October 24, 1990, affidavit in opposition to Employee's request for a hearing and their January 18, 1991 Compensation Report.  None of these documents are on our prescribed form, the Controversion Notice.


Although we intended in our last D&O that Defendants pay TPD benefits in accordance with the Act after they had adequate information, we optimistically assumed that once we determined the claim was compensable the parties benefits would agree upon the benefits due.  Therefore, as is now obvious, we did not word our order as precisely as we should have.  Because we merely directed the parties to agree or return to us instead of directing Defendants to pay TPD benefits in accordance with the Act, and because we did not use only Employee's actual earnings in setting his wage‑earning capacity under section 210, we conclude it would be inappropriate to assess additional compensation under AS 23.30.155(e).

V. ATTORNEYS FEES


We next consider Employee's request for costs and attorney's fee.  AS 23.30.145 provides in pertinent part:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . . In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fees.  The award is in addition to the compensation or medical and related benefits ordered.


Employee seeks attorney's fees for 45.75 hours of attorney time at $300.00 per hour, and seeks costs consisting of paralegal services at $75.00 per hour for 24.9 hours as well as other legal costs of $262.75. Defendants do not dispute the costs, but contend we should award only minimum statutory attorney's fees.  Defendants assert the time spent in preparation grossly exceeded what was necessary, and most of Employee's attorney's efforts were directed to unnecessary and vexatious litigation tactics.


In our previous decision we awarded Employee's attorney his reasonable fee of $6,525.00 or the minimum statutory fee under section 145(a), whichever was greater.  Because the first hearing resulted in an award of minimum statutory fees on all benefits subsequently paid Employee, we cannot enter that award again for the work done in connection with the February 6, 1990, hearing.  Employee clearly prevailed on the request for reconsideration and the argument that he was not entitled to any TPD benefits.


In Phillips v. Nabors Alaska Drilling, Inc., 740 P.2d 457, 461 (Alaska 1987), our Supreme Court ruled that we must make the computation under AS 23.30.220(a)(2) or the parties must agree to its application.  The insurer may not unilaterally compute the gross weekly earnings under subsection (a)(2).


Likewise, in this case, we had to determine Employee's wage earning capacity under AS 23.30.210, or the parties had to agree upon his wage‑earning capacity.  Defendants had documentation of Employee's post‑injury earnings from which they could have calculated his actual post‑injury earnings and paid TPD benefits.  They used other information and concluded Employee had no loss of wage‑earning capacity.  We have found Employee has a loss of wage-earning capacity, calculated his TPD benefits, and will award those benefits.


Under these circumstances, we find Defendants controverted and resisted the payment of TPD benefits for purposes of attorney's fees under both 145(a) and 145(b).  Because we have already entered an award of minimum statutory fees under subsection 145(a), we conclude an award of reasonable fees is appropriate under subsection 145(b).


As discussed more fully below, we find the efforts to depose the adjuster and Eide were unreasonable and unnecessary.  We are unwilling to award attorney's fees for time spent on this matter.  Because of the brief description and the combining of services provided in a day on the statement of time, it is difficult to sort out the time spent on the depositions prior to the billings on January 7, 1991.  We find it reasonable that at least one and one-half hours was spent on this item before January 7, 1991.  Therefore we deduct one‑one and half hours as well as the one hour on January 7, 1991.


Considering the nature of the services, the complexity of the issues, and particularly that this was a reconsideration issue with much of the work for this hearing was actually done in connection with the initial hearing, we find $150.00 a hour is a reasonable fee.  Accordingly, we award a fee of $150.00 for 43.25 hours of work.  The attorney's fees equal $6,487.50.


Defendants' concern about the unnecessary scheduling of depositions is, in effect, really directed at costs.  The Cost billing reflects that a paralegal actually did most of the work on this matter.  Because we found this to be unnecessary and unreasonable, we will deduct the paralegal's charges from the cost statement, as well as the other costs, incurred in connection with the depositions.  Therefore, we deduct a total of 15.3 hours, or the sum of $1,147.50 from the paralegal costs, leaving an award of $720.00. In addition, we deduct other costs associated with the depositions of $76.00. We award the other costs of $186.75. Our total cost award is thus $906.75.

VI. IS EIDE IN CONTEMPT OF OUR SUBPOENAS?


The Act permits the taking of depositions "according to the Rules of Civil Procedure" (AS 23.30.115) and authorizes us to issue subpoenas. (AS 23.30. 005(h)). Thus depositions may be used in all claims, but we have often expressed the hope that less formal means will be used where possible.
 Less formal means are less expensive and more in keeping with the simple, speedy remedy premise upon which this system was based.


The Administrative Procedure Act (APA) applies when procedures ..are not otherwise expressly provided" for by our Act.  AS 44.62.330(a)(15). Concerning subpoenas, no express provisions contrary to the procedures in the APA have been acted. Davic v. Seastar Stevedore, AWCB Decision No. 88‑0361 (December 20, 1988).  The APA provides for issuance and service of subpoenas "in accordance with the rules of civil procedure." AS 44.62.420(a). The provisions for enforcing subpoenas under our Act and the APA are consistent.  AS 23.30.005(h) states, "the superior court, on application of the department, the board or any members of it, shall enforce the attendance and testimony of witnesses AS 44.62.590 provides:


(a) In a proceeding before an agency, the agency shall certify the facts to the superior court in the judicial district where the proceeding is held if a person in a proceeding . . . (2) refuses to respond to a subpoena . . . . 


(b) Upon certification under (a) of this section, the court shall issue an order directing the person to appear before the court and show cause why the person should not be punished for contempt.  The order and a copy of the certified statement shall be served on the person.


It is undisputed that we issued subpoenas at Employee's request for Roberta Transue and Phillip Eide to attend their depositions.  These subpoenas were served, respectively, one month and almost three weeks before the date of the depositions.  It is undisputed that Transue they did not attend her deposition at Eide's direction, and that Eide did not appear at the time and place specified in the subpoena for his deposition.  Employee's attorney was only advised on the business day of the scheduled depositions they would not be attending.


Eide represented to us that in all his many years of practice before us he has never been subpoenaed to testify in a case in which he represented a party.  This may be true but he did not cite a restriction in the rules of civil procedure against an attorney being deposed in a case in which he represents a party, and we are unable to locate such a prohibition on our own.


Eide contended he was concerned Rehbock would seek privileged information during the course of the depositions.  That may also be true, but the procedure is not to refuse to appear. Instead, if privileged information is sought the remedy is to claim the privilege, refuse to answer questions on that issue, and seek a protective order.  ARCP Rule 26 and Rule 30.


Eide also seemed to argue the depositions were knowingly scheduled for the same day as the commencement of a five‑week trial.  We assume he is contending the depositions were scheduled as an annoyance technique or to be unduly burdensome.  Again, the procedure is not to refuse to appear, but to seek a protective order.  ARCP, Rule 26.  We find Eide failed to obey our subpoena and directed Transue not to obey the subpoena.


We have previously held that we have discretion in certifying acts to the superior court for contempt proceedings. DePeal v. Municipality of Anchorage, AWCB Decision No. 89‑0241 (September 8, 1989); Bernhardt v. Frontier Foods, AWCB Decision No. 87‑0131 (June 11 , 1987); Bright v. Mud Bay Logging, AWCB Decision No. 84‑0322 (September 12, 1984).  We noted in DePeal that, absent the use of such discretion, the courts could be unnecessarily burdened. DePeal at 3.


As we noted earlier, although depositions are permitted freely, we want to encourage more informality and less expense to the parties.  The information sought by Rehbock could have been requested by letter or a simple interrogatory; then depositions could have been scheduled if no timely answer was received.  We find that scheduling the depositions before attempting informally to obtain the desired information was both unnecessary and unreasonable.  Because of this finding, we are tempted to exercise our discretion and choose not to certify the facts to the superior court for contempt proceedings.


However, Eide's failure to even minimally respond and his flagrant disregard of our subpoenas is so egregious, we find we cannot santion such behavior and it must be discouraged.  Eide was given over six weeks' notice of the depositions and invited to seek a more convenient date.  The adjuster was served with a subpoena one month before her scheduled deposition and Eide was served almost three weeks before his scheduled deposition.  Despite Eide's busy schedule, there was adequate time for him to refer this case to another law firm if his firm was too busy to file a request for a protective order or to handle the adjuster's deposition.  Accordingly, we will certify the facts for contempt proceedings.


ORDER

1. Defendants' request for reconsideration and modification is denied and dismissed.


2. Defendants shall pay Employee weekly temporary partial disability benefits of $160.07 from May 19, 1987, to the present, plus interest on benefits not paid when due.


3. Employee's request for additional compensation under AS 23.30.155(e) is denied and dismissed.


4. Defendants shall pay Employee's attorney's fees of $6,487.50 and legal costs of $906.75


5. We will certify the facts for contempt proceedings against Phillip Eide.


DATED at Anchorage, Alaska this 28th day of February, 1991.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom 


Rebecca Ostrom,



Designated Chairman



 /s/ D.F. Smith 


Darrell Smith, Member

RJO:rjo


BOARD MEMBER DONALD R. SCOTT, CONCURRING:


I concur in all parts of the decision of my fellow board members, except with regard to the contempt motion against Mr. Eide.  One of the fundamental notions of the workers' compensation system is the notion of informality and speed.  Both counsels in this case are long‑time practitioners in this arena.  Therefore, it is equally as distressing to me that Employee's counsel would have subpoenas issued for a minor request as it is for Defendants' counsel to ignore the subpoenas.


The Board's only remedy appears to be to refer this "contempt" to the Superior Court.  This action puts an additional burden on an already overcrowded docket.


I would prefer to order both counsels to do an hour of community service specifically to support the Department of Labor, such as washing the windows in the Division's offices.


This was a petty offense, created and committed by two fine attorneys acting in a childish manner.  The punishment should fit the nature of the crime.



 /s/ Donald R. Scott 


Donald R. Scott, Member

If compensation is payable under the terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days after the due date unless an interlocutory injunction staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of John R. Hintz, employee/applicant, v. Western Airlines, employer, and North River Insurance, insurer/defendants; Case No. 8522386; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 28th day of February, 1991.



Dwayne Townes, Clerk

JOHN R. HINTZ,
)



)


Employee,
)
CERTIFIED STATEMENT OF



)
FACTS

ROBERT REHBOCK,
)



)
Filed with AWCB Anchorage


Attorney,
)
February 28, 1991


  Petitioners,
)



)


v.
)



)

WESTERN AIRLINES,
)



)


Employer,
)



)


and
)



)

NORTH RIVER INSURANCE,
)



)


Insurer,
)



)

PHILLIP EIDE,
)



)


Attorney,
)


  Respondent.
)

                                                             
)


I, Rebecca Ostrom, make this certified statement of facts pursuant to AS 23.30.005(h) and AS 44.62.590, and the order of the Alaska Workers' Compensation Board issued February 28, 1991, in the matter of John Hintz v. Western Airlines,.


1. I am a hearing officer employed by the Alaska Division of Workers' Compensation and as such was designated to act as chairman of the Alaska Workers' Compensation Board panel hearing the claim of John Hintz against Western Airlines and its insurer.


2. On February 28, 1991, we issued a Decision and Order in which we granted petitioners' request that the failure of Phillip Eide to respond to subpoenas be certified to the superior court for a contempt hearing pursuant to AS 44.62.590.


3. We found that subpoenas of the Alaska Workers' Compensation Board were issued and directed to Phillip Eide and Roberta Transue to appear for depositions.  We found that the subpoenas were served upon Phillip Eide and Roberta Transue.


4. We found Roberta Transue did not appear at the time and place specified in the subpoena for her deposition based on the advice of her counsel, Phillip Eide. 


5. We found Phillip Eide did not appear at the time and place specified in the subpoena for his deposition. 


Dated this 28th day of February, 1991.



 /s/ Rebecca Ostrom 


Rebecca Ostrom, Designated Chairman



Alaska Workers' Compensation Board

TLH

�








    �Defendants acknowledged there is no labor market for a rifle range manager or firearms instructor so that earning capacity is not at issue.


    �We are troubled by several aspects of Dr. Bot's opinion.  First, he disagreed with Dr. Wemple's interpretation of the MMPI, but he did not review the MMPI scores to formulate his own opinion. Apparently based on his interview with Employee he just disagreed with Dr. Wemple's conclusions. Second, in his report he stated that the "suggestion of mixed somatoform disorder,namely conversion and somatoform pain disorders, . . . are very much overshadowed by malingering." He acknowledged in his deposition that this statement was confusing. (Bot Dep. at 46).  However, his deposition testimony doesn't make his opinion on this point any clearer.  Even if Dr. Bot's opinion was sufficient to overcome the presumption of compensability, in the final analysis we would have to find it to be doubtful evidence and resolve the doubt in Employee's favor.


	Of course, another explanation for the difference in opinions between Dr. Wemple and Dr. Bot is the lapse of time between Employee's interview with Dr. Wemple and Dr. Bot.  Dr. Wemple testified at the previous hearing that conversion reactions are usually of short duration.  It is possible that Employee had recovered from the conversion reaction by the time he saw Dr. Bot.  However, Defendants did not address the issue of a change of conditions, and we cannot raise it on our own.  Simon v. Alaska Wood Products, 633 P.2d 252 (Alaska 1981).


    �There is evidence in the record that in November 1988 Employer was concerned Employee was disabled and withdrew its offer of returning to work at his previous job. (Helper and Mayes November 18, 1988, letter).


    �For example, it is possible he could have worked more frequently.  For all we know, he may have refused to work when work was available for reasons not connected to his injury.  Defendants chose not to investigate this and present evidence.  Accordingly, we cannot indulge in speculation.


    �TPD benefits are to be calculated and paid every two weeks.  As this capacity can change over time, under section 210 we obviously could set a different rate for future benefits if rehabilitation or medical efforts were successful.


    �Compensation Report, July 24, 1987.


    �Defendants apparently rely upon the language in subsection 135(o) which says "The board shall promptly notify the division of insurance if the board determines that the employer's insurer has frivolously or unfairly controverted compensation, "to contend that only the board can raise an issue of a violation of subsection 155(o).


	There are many instances in the Act where the board must act, but we have never interpreted that to mean that we alone have standing to raise the issue.  See AS 23.30.095(d); AS 23.30. 110(g) ; AS 23�30�122; AS 23.30.175(a); AS 23.30.200(b); AS 23.30.220(b). In addition to raising these issues on our own motion, we have always permitted a party affected by one of the sections of the Act to bring to our attention the need to act.  We interpret the Act this way because the legislature has not provided funds and staff so we can monitor and review every injury and every action by the employer/insurer.  We agree with the legislature that it is more efficient and less burdensome to taxpayers to administer the system in this fashion.


    �See Phillips v. Nabors Alaska Drilling, Inc., 740 P.2d 457 (Alaska 1987).


    �Schaub v. Alaska Cargo Expeditors, AWCB Decision No. 89�0208 (August 14, 1989); Brown v. Carr�Gottstein, AWCB Decision No. 880117 (May 6, 1988); Leineke  v. Dresser Industries�Atlas, AWCB Decision No. 88�0049 (March 9, 1988); Mushat v. Worldwide Movers, AWCB Decision No. 86�0182 (July 11, 1986).


    �Defendants did file a motion to quash, which we assume was meant to be a request for a protective order, but they did not do so until January 22, 1991, long after the date of the scheduled depositions.


    �We would hope and expect the Superior Court will consider our finding regarding Rehbock's unreasonable and unnecessary actions in this matter in punishing Eide if the court finds that Eide does not meet his burden and show cause why he should act be punished.







