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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

BRUCE E. BUSH,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case Nos. 
9005240


v.
)

8906626



)

EERO VOLKSWAGEN OF ANCHORAGE,
)
AWCB Decision No. 91-0059

OTIS ENGINEERING CORPORATION,
)



)
Filed with AWCB Anchorage


Employers,
)
March 01, 1991



)


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)

HIGHLANDS INSURANCE COMPANY,
)



)


Insurers,
)


  Defendants.
)

                                                             
)


We heard this matter in Anchorage, Alaska on January 23, 1991. Attorney Michael J. Patterson represented the employee. Attorney James M. Bendell represented Eero Volkswagen and Alaska National Insurance Company, its insurer.  Attorney John K. Brubaker represented Otis Engineering and Highlands Insurance Company, its insurer.  The record closed at the end of the hearing.


The employee slipped, fell backwards, and struck his head while working for Otis Engineering in April 1989.  In January 1990 a car drove into the rear of a utility vehicle the employee was driving in the course of his employment by Eero Volkswagen.  Otis Engineering's insurer paid the employee temporary total disability compensation until July 14, 1989 and medical benefits through November 28, 1989.  It continues to admit liability for a right inner ear fistula.


Eero Volkswagen's insurer eventually paid the employee temporary total disability compensation and medical benefits for the period after Otis Engineering's insurer controverted further liability.  The temporary total disability compensation continues to be paid.  However, Eero Volkswagen continued to assert liability lay with Otis Engineering's insurer.


In a letter dated December 6, 1990 the Reemployment Benefits Administrator's designee notified the parties of her determination of the employee's ineligibility for benefits.  The employee filed a "Notice of appeal of determination of eligibility for reemployment preparation benefits and request for hearing . . . ." on December 17, 1990.  He then filed an application seeking review of the Administrator's determination on December 19, 1990.


ISSUES

1. Whether the employee's disability is work‑related.


2. Whether the Reemployment Benefits Administrator's designee abused her discretion in finding the employee ineligible for reemployment benefits.


SUMMARY OF EVIDENCE

The employee and Charles Martin testified at hearing.  We also relied upon transcripts of nine depositions submitted by the parties.


The employee testified in his June 13, 1990 deposition that he worked in the oilfield service industry and also sold automobiles. (Bush June 1990 dep. at 19).  He moved to Alaska to try to get a job with Otis Engineering. While waiting for an opening he took a job selling cars at Pioneer Honda.  He began work at Otis Engineering in September 1988. (Id. at 23).  Before moving to Alaska he had never been treated by a psychologist, psychiatrist, counselor, or other medical doctor for psychological or emotional problems. (Id. at 30).


At the time of his fall he climbed several steps and than slipped. (Id. at 32).  He fell backwards and hit the back of his head. (Id. at 33).  His head hit a valve on the well tree. (Id. at 35).  He was helped up and felt very dizzy and couldn't see. Both problems lasted about an hour. (Id. at 36).  When he arrived at the medic's location his vision was still blurry but he could see. (Id. at 37).  The next day he had headaches and blurred vision.  (Id. At 37).


He returned to Anchorage and went to a hospital emergency room.  (Id. At 39).  He stated he had headaches, intermittent blurred vision, ringing in his ears, pain in the upper back, and left side numbness.  (Id. At 40).


In January 1990 he had an auto accident. (Id. at 47).  He felt really nervous five days after the accident. (Id. at 48).  After the accident his problems from the 1989 fall got a little worse. (Id. at 49).  The employee reviewed two medical reports from Lee Schlosstein, M.D., from October and November 1988. (Id. at 58).  One referred to a long history of depression and anxiety with panic‑like attacks. It also referred to treatment with Xanax for four or five years in Louisiana. (Id. at 59).


The employee stated he believed the Xanax prescribed by Dr. Mason and Prosac prescribed by Dr. Schlosstein were for high blood pressure. (Id. at 60).  He did not know how Dr. Schlosstein came to believe he suffered from a long history of depression.  (Id. at 61). The employee admitted he had "gotten nervous" occasionally but considered it "nervous stomach." He had never been told he suffered from depression. (Id. at 62).


Charles Martin testified the employee worked for him at both Pioneer Honda and Eero Volkswagen as a car salesman.  The month before the employee took a job with Otis Engineering, he tied for salesman of the month at Pioneer Honda.  After the fall at Otis Engineering the employee did not perform well as a salesman at Eero Volkswagen.  The employee was eventually given a leave of absence for medical reasons.


The employee testified in his deposition of October 15, 1990 that he was first treated for mental or emotional problems in 1987 by Dr. Mason.  The employee believed he only had a "nervous stomach." Dr. Mason is a family practitioner with offices in Louisiana. (Bush October 1990 dep. at 6).  Dr. Mason prescribed Xanax to be taken when needed.  The employee took them only occasionally. (Id. at 7) . The employee stated that, in 1989 after his fall while working for Otis Engineering, Dr. Mason referred him to Dr. Murphy,a psychiatrist. (Id. at 8).


Before his accident at Otis Engineering, he had never required medical treatment for headaches, back problems, or neck problems. (Id. at 9).  He had been hospitalized for encephalitis at age 16. (Id. at 12) . The encephalitis did not cause any recurring problems. (Id. at 13).


The employee testified he worked as a wire line helper for Otis Engineering. (Id. at 13) . While  working he slipped, fell backwards, and hit the lower part of his head on a pipe. (Id. at 15).   He felt very dizzy and his vision was very blurry. (Id. at 17).  Those conditions lasted for about an hour. (Id. at 19).  By the next morning he was able to drive a truck and felt well enough to perform light work.  However, his supervisor directed him to return home which he did that afternoon. (Id. at 29).  Upon arrival in Anchorage he went to a hospital emergency room because of blurred vision, headaches, and facial numbness. (Id. at 30).


Even 60 days after the injury mental and physical problems persisted. (Id. at 33).  He was seeing a neurologist, Dr. Gulick.  The employee described his condition as noncommunicative, depressed, and anxious with frequent crying. (Id. at 34).  Dr. Gulick referred him to Dr. Murphy, a psychiatrist, for counseling.  Dr. Murphy believed the employee suffered from severe depression due to the fall.  He also experienced continued blurred vision, headaches, and dizziness.  In addition, he experienced numbness and weakness of the left side of his face and body. (Id. at 35).


In May 1989 he went to work as an auto salesman in Florida.  He had worked as an auto salesman before. (Id. at 36).  In June 1989 he took a job with Eero Volkswagen. (Id. at 40).  The ringing in his ears, which began after his fall in 1989, bothered him in his work as a salesman. (Id. at 42).


His auto accident occurred while he was driving to pick up film for a camera used at Eero Volkswagen. (Id. at 54).  The car which hit his vehicle went under the rear bumper due to the difference in their heights off the ground. (Id. at 56).  He was wearing a seat belt and did not strike any part of his body on the vehicle's interior.  The impact shoved him back into his seat which had a head restraint. (Id. at 66).  The police arrived about an hour after the accident. (Id. at 60).  He then completed his errand and returned to work. (Id. at 61).


About seven days after the accident he began to experience "nerve attacks." (Id. at 64).  He experienced trouble concentrating, remembering things, and negotiating sales. (Id. at 65).  He had had similar problems, though not as bad, before the auto accident. (Id. at 66).  His headaches, left side numbness, and left side weakness were not worsened by the auto accident. (Id. at 72).


Larry R. Garis testified in his June 14, 1990 deposition that he works for Otis Engineering. (Garis dep. at 5).  He was present when the employee fell in April 1989. (Id. at 8) . He saw the employee slip and fall backwards. (Id. at 11) . He did not see the employee's head strike the well tree but it was possible given the employee's proximity to the well.  The employee was wearing a hard hat with an insulating liner which remained on his head during and after the fall. (Id. at 12).


Garis helped the employee to his feet and drove him to the medical clinic.  At the time of the fall, and again upon return to the drilling rig two hours later, the employee told Garis he felt "woozie." Garis did not recall the employee saying anything about his ability to see after the accident. (Id. at 14).


Garis stated the employee was on the floor below him, rather than on the rig steps, when the fall occurred. (Id. at 15).  Ten or fifteen minutes after the fall he drove the employee to the clinic.  The drive took two minutes.  He stayed with the employee and talked while they waited for the medic to come down from his room. (Id. at 45).  The employee seemed to be walking and talking well. (Id. at 46).


Claudia Ehli testified in her November 27, 1990 deposition she had been involved in an auto accident with a vehicle driven by the employee on January 3, 1990.  Her car skidded while she was braking for a traffic light and hit the rear end of the employee's vehicle which was stopped at the light. (Ehli dep. at 7). The impact occurred at a speed of about 10 miles per hour.  They got out of their vehicles and exchanged insurance information.  Neither she nor the employee appeared to be injured. (Id. at 8).


The employee went to a nearby store and called the police. (Id. at 9).  Her car, a Honda Civic wagon, had a broken plastic bumper and a wrinkled hood.  The employee's vehicle, a Trooper, appeared to have only a scratched bumper. (Id. at 10).


Dale J. Trombley, II, M.D., testified in his November 27, 1990 deposition he is a family physician. (Trombley dep. at 5).  He is board certified in that specialty. (Id. at 38).  He first examined the employee on January 15, 1990. (Id. at 7). Dr. Trombley stated the employee suffered from high blood pressure since 1988 and anxiety attacks, which Dr. Trombley attributed to post‑traumatic stress syndrome following the auto accident, since January 1990. (Id. at 11).


The employee described to Dr. Trombley a history of anxiety resulting in a prescription of Xanax the previous year by a physician in Louisiana.  The employee stated he had been more nervous, tense, tired, and short‑tempered since his auto accident.  Dr. Trombley stated his first impression of the employee's condition was situational stress reaction. (Id. at 16) He prescribed a mild, anti‑anxiety medication. (Id. at 17).


The employee later told Dr. Trombley that he was seeing Dr. Beal for a hearing problem, Dr. Garner for neck and back pain, Dr. Kastella (a neurologist), and Dr. Senzig (a psychologist) . (Id. at 22).  Dr. Trombley testified he was not well informed about the employees 1989 injury.  However, he believed the employee's anxiety was a pre‑existing condition which had been aggravated by the auto accident.  He based that conclusion on the minor nature of the auto accident followed by the employee's sudden inability to work and function. (Id. at 25).


Dr. Trombley stated that, for whatever reason, the employee appeared to have "gone off the deep end psychologically as a result of this relatively minor car accident." (Id. at 29).  Dr. Trombley did not feel the employee had any physical impairment despite complaints about his neck, shoulders, feet, and legs. (Id. at 30).  He believed the employee was disabled due to a psychological condition. (Id. at 33).  The disability could possibly stem from unresolved sources of anxiety resulting from the 1989 accident at Otis Engineering. (Id. at 34).


Dr. Trombley reviewed the 1988 report from Lee Schlosstein, M.D. That report stated the employee had longstanding psychiatric problems of depression, anxiety, and panic attacks. (Id. at 35).1 In light of that history, Dr. Trombley withdrew his earlier opinion that the employee's psychiatric condition and panic attacks were related to the 1989 accident. (Id. at 38).  Dr. Trombley stated he would defer to the treating specialists' opinions concerning the employee's psychiatric condition and fistulas. (Id. at 39).


Attached to a letter to Dr. Trombley dated April 12, 1990, orthopedic surgeon Richard W. Garner, M.D., reported the results of his examination of the employee performed on referral from Dr. Trombley.  He indicated suspicions of a Cervical disc lesion which he would seek to establish through additional magnetic resonance testing.  Dr. Garner concluded the employee was not disabled from working as an automobile salesman due to any orthopedic condition.


In a report dated August 3, 1990 Dr. Garner noted the magnetic resonance test results appeared normal.  He found no objective basis for the employee's complaints of left side weakness.  From an orthopedic standpoint, Dr. Garner concluded the employee was at least employable at a medium duty level.


Karen A. Senzig, Psy.D., testified in her November 8, 1990 deposition she is a psychologist. (Senzig dep. at 5). She treated the employee at the Langdon clinic under the supervision of psychologist Lajur. (Id. at 6).  She first saw the employee on February 16, 1990 on referral from Dr. Trombley.  The employee complained of anxiety attacks. (Id. at 7).  Dr. Senzig diagnosed the employee's condition as recurrent, major depression of mild severity. (Id. at 14).


Based on the medical history she obtained, Dr. Senzig believed the employee suffered from mild depressive symptoms before either of the accidents.  The symptoms were not severe enough to cause the employee to seek psychiatric treatment or to be referred for treatment by his medical doctor. (Id. at 15).  She believed the employee would obtain relief from therapy and be able to return to work. (Id. at 16).


Dr. Senzig referred the employee to Paul Craig, Ph.D., a specialist in neuropsychology, for additional testing.  The testing was to determine whether the employee had functional brain damage. (Id. at 17).  Reviewing Dr. Craig's report, Dr. Senzig agreed with the conclusion that the employee, with a fairly aggressive approach to rehabilitation, could return to employment in the relatively near future in the absence of any other medical limitations. (Id. at 20).  The aggressive rehabilitation envisioned would entail working with a rehabilitation specialist sensitive to the needs of head‑injured employees.  It would include developing strategies to assist the employee's memory. (Id. at 23).


Based on the preliminary neuropsychological screening she did, Dr. Senzig formed the opinion the employee had suffered a head injury at some time.  The screening had revealed impaired performance on the Wechsler Memory Scale. (Id. at 30).


Dr. Senzig testified that, contrary to Dr. Trombley's statement, she had never diagnosed the employee's condition as post‑traumatic stress syndrome. (Id. at 35).  She identified Xanax as an anti‑anxiety medication and Imipramine as an anti‑depressant medication. (Id. at 38).  She stated it was possible depression, like that described in Dr. Schlosstein's report, could also produce memory problems. (Id. at 39).  Using the American Medical Association Guides to the Evaluation of Permanent Impairment, Dr. Senzig rated the employee's permanent impairment at 10%.

(Id. at 43).  She attributed the impairment to the 1989 accident at Otis Engineering. (Id. at 44).


Dr. Senzig stated the employee's memory difficulties had apparently interfered with his work as a car salesman for Eero Volkswagen. (Id. at 47).  She did not expect his attention deficit or memory problems to improve. (Id. at 48).


In his November 28, 1990 deposition Paul L. Craig, Ph.D., testified he is a clinical neuropsychologist. (Craig dep. at 5). He examined the employee at the request of neurologist Janice Kastella, M.D. (Id. at 6) . His goal was to determine what difficulties the employee might be having and, if he found any deficits, reach a conclusion about why they might exist.  (Id. At 7).


In his April 18, 1990 report Dr. Craig stated the employee suffered from Cognitive and memory deficits resulting in mild disability.  (Id. At 8).  Based on the employee’s statements regarding the fall at Otis Engineering and the auto accident in 1990, Dr. Craig concluded the employee suffered from mild to moderate post‑concussion syndrome as a result of the 1989 fall.  (Id. At 10).


Dr. Craig did not recall any information indicating the employee had suffered viral encephalitis as a child.  However, he stated viral encephalitis usually causes neuropsychological deficits.  If a person survives a fairly severe viral encephalitis, the result can be major persisting deficits including the type exhibited by the employee.  However, in other cases virtually no residual deficits result. (Id. at 16).  Dr. Craig stated, had he been aware of a medical history of such illness, he would have questioned the employee in detail about the severity of the infection, length of hospitalization, and whether a coma resulted. (Id. at 17).


Dr. Craig testified it is conceivable a person could have moderate neuropsychological deficits throughout adulthood and still function satisfactorily in a vocational setting. (Id. at 18) . However, it would not be unusual for such a person to have a history of employment and emotional problems. (Id. at 19).


At the deposition, Dr. Craig reviewed Dr. Schlosstein's report.  If the history of depression and anxiety reported by Dr. Schlosstein was correct, Dr. Craig stated, it would be reasonable to conclude at least some of the employee's psychiatric dysfunction was not caused by the 1989 accident. (Id. at 21).


Dr. Craig distinguished between depression, which he had diagnosed, and anxiety disorder such as that complained of by the employee following his 1990 auto accident. (Id. at 22).  Dr. Craig stated that a complaint of visual impairment following the employee's 1989 fall would buttress his opinion that at least a mild brain injury had occurred. (Id. at 26).  The back of the head is in the region of the primary visual cortex of the brain. (Id at 27).


If the employee reported at the time of injury he could see nothing, that would indicate a disruption of brain function consistent with his complaints.  However, if the employee only complained of blurred vision it would raise a question about possible exaggeration of immediate symptoms. (Id. at 28).  Dr. Craig stated his conclusion about the cause of the present neuropsychological deficits definitely relied on his understanding of the severity of the visual impairment following the fall. (Id. at 30).  Dr. Craig's notes indicated the employee had told him of a total inability to see which resolved over the course of 90 minutes after the fall. (Id. at 27).


Dr. Craig testified depression could account for some of the neuropsychological difficulties experienced by the employee. (Id. at 37).  In his opinion, the employee suffered post‑concussion syndrome after the 1989 fall which could account for at least some of the neuropsychological difficulties evidenced by testing. (Id. at 38).  Post‑concussion syndrome symptoms include disruption in concentration, dizziness, tinnitus, headaches, memory dysfunction, irritability, and sensitivity to bright lights. (Id. at 40).


The employee reported symptoms of anxiety several days after the 1990 auto accident.  Dr. Craig believed it was possible the accident was a contributing factor to the depression he diagnosed. (Id. at 42).  Based on the employee's statement, the auto accident was a significant contributing factor to the current difficulties.  However, if Dr. Schlosstein's report was accurate, it would be more probable the employee suffered from anxiety disorder and depression prior to the 1989 fall. (Id. at 43).


Janice Kastella, M.D., testified in her November 28, 1990 deposition that she is a neurologist. (Kastella dep. at 5).  She first saw the employee in March 1990.  He complained of headaches, intermittent depression, and occasional memory, cognitive, and mood problems.  According to the employee, Dr. Senzig recommended he go to her. (Id. at 8).  The employee attributed his difficulties to the fall in 1989 and the auto accident in 1990. (Id. at lo).  He told her his headaches, depression, memory and cognitive problems started with his April 1989 injury. (Id. at 12).


Based on the employee's statements, Dr. Kastella testified she believed the fall caused the employee's problems to become disabling.  She believed the employee unable to work due to anxiety‑caused inability to concentrate and severe headaches. (Id. at 13).  Dr. Kastella rated the employee's permanent impairment at 10 to 20% based on depression and inability to concentrate. (Id at 14).


Dr. Kastella stated information obtained from vocational rehabilitation specialist Mark Kemberling lead her to believe the employee had trouble coping with life before his injuries. (Id. at 16).  It was also possible that the employee's viral encephalitis could have caused neurological disabilities. (Id. at 18).  Dr. Kastella did not recall the employee mentioning the problems occurring before 1989 which Dr. Schlosstein listed in his report. (Id. at 20).  If Dr. Schlosstein's report contained a true medical history, she would question whether the employee's depression and anxiety‑related problems were caused by the 1989 or 1990 accidents. (Id. at 21).


Dr. Kastella testified, however, the employee recounted a convincing history about striking the back of his head in 1989 with immediate inability to see for about an hour.  That history comprised a very clear description of cortical blindness.  She believed the employee's description and concluded he experienced a concussion.  The subsequent problems of memory loss, headaches, and light hurting his eyes were consistent with the kind of head injury he described. (Id. at 22).  A helmet would not protect the brain from an impact injury in all cases. (Id. at 26).  Therefore, the statement by a co‑worker that the employee wore a hard hat over an insulating liner was not inconsistent with the possibility of injury. (Id. at 27).


Dr. Kastella did not believe the employee's 1990 auto accident significantly increased his physical problems. (Id. at 30).  The employee's testimony about his vision being very blurred after the 1989 accident was consistent with the history he gave her. (Id. at 37). Dr. Kastella stated the post‑concussion syndrome she diagnosed in March 1990 continued through October 1990 and largely caused the employee's difficulties.  She felt the 1990 auto accident might have contributed to the employee's stress and exacerbated some of his complaints but did not cause his medical problems. (Id. at 41).  She did not believe the auto accident permanently changed the employee's condition. (Id. at 42).


David D. Beal, M.D., testified in his January 3, 1991 deposition he specializes in otolaryngology.  He first examined the employee on November 21, 1989. (Beal dep. at 6).  The employee told Dr. Beal of the 1989 fall and neck, hearing, and dizziness problems following the fall. (Id. at ). After testing, Dr. Beal concluded the employee suffered from perilymphatic fistulas in both ears.  The right ear fistula was diagnosed in November 1989.  The left ear fistula was diagnosed in June 1990. (Id. at 17).  He believed they were caused by the employee's fall in 1989. (Id. at 7). A blow to or quick movement of the head could create a wave in the cerebral spinal fluid which could rupture the "round window areas" in the ear resulting in fistulas.  Such a blow could actually be "extremely mild." (Id. at 10).


Dr. Beal was aware the employee had undergone additional testing outside Alaska.  He reviewed an October 1990 report from Jane Mickey, M.D. (Id. at 11).  The report (deposition exhibit 2) indicated the employee no longer suffered from dizziness or vertigo.  In his opinion the report indicated the testing done was not entirely appropriate for diagnosing fistulas.  It was possible for fistulas to heal without further treatment, though. (Id. at 12).  In the absence of complaints of dizziness, Dr. Beal believed it probable the fistulas had both healed. (Id. at 29).


Dr. Beal stated the employee could return to work and function normally provided a hearing aid was obtained for his right ear.  The date the employee could have returned to work would have occurred at sometime after his February 1990 examination. (Id. at 16).  The employee continued to experience tinnitus as far as Dr. Beal knew. (Id. at 21).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Whether the employee's disability is work‑related.


The defendants did not dispute the employee's disability.  They did dispute the cause of that disability.  Otis Engineering and Eero Volkswagen both contend the employee is disabled by a preexisting psychological condition.  If not, however, they each contend the other is liable under the "last injurious exposure" rule.


AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


in Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981), the Alaska Supreme Court held an employee must establish a preliminary link between the disability and employment. "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." Id. at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved." Veco v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


To overcome the presumption of compensability, the employer must present substantial evidence the disability was not work‑related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined "substantial evidence" as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) production of affirmative evidence the disability was not work‑related or 2) elimination of all reasonable possibilities the disability was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to the determination whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.


The court has also held that, "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Veco, 693 P.2d at 869.  If the employer produces substantial evidence the disability is not work‑related, the presumption drops out, and the employee must prove all elements of his claim by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [the finders of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


The "last injurious exposure" rule imposes full liability for the payment of compensation and benefits on the employer at the time of the worker's most recent injury which bears a causal relationship to the disability. Ketchikan Gateway Borough v. Saling, 604 P.2d 590, 595 (Alaska 1979).  However, liability may be imposed on a subsequent employer only if that employment aggravated, accelerated, or combined with the preexisting condition and the aggravation, acceleration, or combination was a substantial factor contributing to the ultimate disability. United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983); Fluor Alaska, Inc. v. Peter Kiewit Sons, Co., 614 P.2d 310, 313 (Alaska 1980); Saling, 604 P.2d at 595.


A "substantial factor" is found where it is "shown both that the [disability] would not have happened 'but for' the [employment] and that the [employment] was so important in bringing about the [disability] that reasonable men would regard it as a cause and attach responsibility to it." State v. Abbott, 498 P.2d 712, 717 (Alaska 1972).  The court expressly adopted the "but for" test in the context of the "last injurious exposure" rule in 1987. Fairbanks North Star Borough v. Rogers & Babler, 757 P.2d 528, 533 (Alaska 1987).


We find the employee's testimony less than entirely reliable.  However, the court has made plain that we should not focus on the reliability of the employee's testimony when assessing whether the preliminary link between employment and disability has been established for purposes of raising the presumption of compensability.  Resler v. Universal Services, Inc., 778 P.2d 1146 (Alaska 1989).


The employee testified he experienced more severe nervousness, difficulty in concentrating, and memory problems after the Auto accident at Eero Volkswagen.  Shortly thereafter he became unable to continue his work as an auto salesman.  Dr. Trombley also testified the employee's disability resulted from aggravation of the employee's preexisting anxiety condition by the auto accident.  We find that evidence sufficient to raise the presumption of compensability against Eero Volswagen.


We find the conclusions of Drs. Kastella, Senzig, and Craig (that the employee's disability resulted from a head injury suffered during the 1989 fall) substantial evidence rebutting the presumption of compensability.  The presumption therefore drops out and Otis Engineering must prove Eero Volkswagen's liability by a preponderance of the evidence.  We conclude they have not done so.


We find the preponderance of the evidence establishes that the auto accident neither caused the employee's disability nor substantially aggravated, accelerated, or combined with it.  Dr. Trombley himself backed away from his conclusion that it had when he reviewed Dr. Schlosstein's report.  Moreover, Martin's testimony revealed that the employee's performance as an auto salesman had been unsatisfactory before the January 1990 auto accident.  We conclude, therefore, that Otis Engineering has not proven Eero Volkswagen's liability by the required preponderance of the evidence.


We now must address whether the employee's disability was caused by his employment at Otis Engineering.  As we noted earlier, there was no dispute at hearing that the employee had been injured in a fall while working for Otis Engineering in April 1989.  Otis Engineering admitted liability for a right, inner ear fistula resulting from the fall. Whether the employee had suffered other injuries from the fall was the subject of dispute.


The employee admitted he had been prescribed Xanax (described by Dr. Senzig as an anti‑anxiety medication) before moving to Alaska. In his first deposition he initially denied any medical treatment for psychological or emotional problems.  However, when shown Dr. Schlosstein's report he admitted the use of Xanax and a medical history of nervousness and "nervous stomach." While he denied telling Dr. Schlosstein of a long history of depression, he offered no explanation for the appearance of that notation and other remarks concerning previous psychological problems.


Based on the employee's testimony and Dr. Schlosstein's report (which we found detailed and consistent with the employee's testimony for the most part), we find the employee had a preexisting condition consisting of depression and anxiety at the time he began work for Otis Engineering.


However, a disability arising from a preexisting condition may still be compensable if: 1) employment aggravates, accelerates, or combines with the pre‑existing condition, and 2) if the aggravation, acceleration, or combination is a "substantial factor" contributing to the ultimate disability.  Fairbanks North Star Borough v. Rogers & Babler, 757 P.2d 528, 533 (Alaska 1987); United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983); Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).


We find the testimony of the employee, Garis, and Drs.  Kastella, Senzig, and Craig sufficient evidence to raise the presumption of compensability.  Dr. Kastella believed the employee suffered from post‑concussion syndrome caused by a blow to the head occurring during his 1989 fall.  Drs.  Senzig and Craig accepted Dr. Kastella's diagnosis and added a diagnosis of depression, probably preexisting, which had either been aggravated by the fall or combined with the fall to cause disability.  They believed the employee's trouble concentrating, memory problems, and headaches were caused by post‑concussion syndrome which aggravated, or combined with, pre‑existing psychological conditions and caused disability.


Otis Engineering relied upon documentary evidence, such as Dr. Schlosstein's report, that the employee had experienced symptoms of anxiety, headaches, and other psychological problems before his 1989 injury.  In a September 1, 1988 pre‑employment health history form prepared by the employee and made an exhibit to Dr. Kastella's deposition, the employee recorded a history of frequent headaches.  Dr. Schlosstein's October 25, 1988 report indicated he prescribed medication for depression. In a November 10, 1988 report Dr. Schlosstein noted the employee was feeling well regarding the depression and the anxiety attacks." Otis Engineering also noted that Garis did not recall the employee complaining of blindness at the time of the fall.  Dr. Craig noted the employee had reported blindness to him.  He also stated that encephalitis and depression could cause the problems reported by the employee and detected in neuropsychological testing. They contended that the 1989 injury was therefore not the cause of the employee's disability.


We find Otis Engineering presented substantial evidence rebutting the presumption of compensability.  The presumption drops out and the employee must prove all elements of his claim by a preponderance of the evidence.  We find the employee did so.


We find the affirmative evidence that the employee's current disability was caused by encephalitis or some other unexplained cause slight. We find the medical experts, while recognizing those possibilities, nonetheless testified that the employee's disability was either caused, aggravated by, or combined with the 1989 injury to result in the present disability.  We conclude a preponderance of the evidence supports a finding of liability.  We base that conclusion on either of two probabilities. First, the 1989 injury at Otis Engineering caused the employee's disability due to post‑concussion syndrome.  Alternatively, the employee's 1989 injury substantially aggravated the employee's preexisting anxiety and psychological problems or combined with them to cause the current disability.  In either case, we conclude, Otis Engineering is liable for the employee's disability.


Otis Engineering shall therefore pay the employee temporary total disability compensation for the period during which he was totally unable to work from the April 1989 fall until the onset of medical stability.  AS 23.30.185. Otis Engineering may offset the compensation already paid the employee for the period from the April 1989 fall until its July 1989 controversion of further compensation.  We find, based on the testimony of Drs. Kastella and Senzig, that the employee has a permanent partial impairment.  After the date of medical stability, therefore, Otis Engineering shall pay the employee permanent partial impairment compensation.  AS 23.30.190(a).


Eero Volkswagen's insurer has paid the employee temporary total disability compensation since Otis Engineering ceased payment in July 1989.  Otis Engineering shall reimburse Eero Volkswagen's insurer for the compensation it paid the employee.  It shall also pay Eero Volkswagen's insurer interest, at the legal rate of 10.5% per year, on the compensation paid the employee.  AS 23.30.155(d). We retain jurisdiction over disputes concerning the employee's medical stability and his percentage of permanent impairment.


The employee's attorney submitted an affidavit in support of the claim for an award of actual attorney's fees under AS 23.30.145(a). Both attorneys representing the respective defendants submitted affidavits in support of claims for an award of attorney's fees under AS 23.30.155(d). Eero Volkswagen and its insurer objected to the employee's attorney's fee request.


We find payment of a portion of the employee's temporary disability benefits was controverted by Otis Engineering's insurer on the basis that Eero Volkswagen was the responsible employer.  We find Eero Volkswagen's insurer made the compensation payments during the pendency of the dispute.  Our final determination placed liability on Otis Engineering and ordered reimbursement to Eero Volkswagen and its insurer.  We find Otis Engineering's insurer liable for the attorney's fees and costs incurred by Eero Volkswagen's insurer.  AS 23.30.155(d); High v. Neal & Company, AWCB No. 89‑0292 (November 3, 1989), Buzby V. Alaska Basic Industries, AWCB No. 89‑0065 (March 10, 1989).


The attorney for Eero Volkswagen and its insurer submitted an affidavit of fees and costs.  He documented attorneys fees and paralegal costs for 119.25 hours expended through December 31, 1990, totalling $12,571.10. Documented costs totalled $2,102.85. Otis Engineering shall reimburse Eero Volkswagens insurer for the properly documented attorney's fees and costs.


We find Otis Engineering's insurer controverted the payment of compensation and medical benefits.  We find the employee retained an attorney who successfully prosecuted his claim for compensation and medical benefits.  We conclude Otis Engineering's insurer must reimburse the employee for the costs of prosecuting his claim and pay an attorney's fee of no less than the statutory minimum.  AS 23.30.145(a). The employee's attorney seeks an award of actual attorney's fees.


Otis Engineering's insurer shall reimburse the documented costs of prosecuting the employee's claim in the amount of $1,019.60. 8 AAC 45.180(f). The employee's attorney submitted an affidavit documenting 59.8 hours at $125.00 per hour for total fees of $7,475.00.
 We find that amount appropriate after considering the nature, length and complexity of the services performed, and the benefits obtained for the employee.  Otis Engineering's insurer shall pay the employee's attorney a fee of $7,475.00.

3. Abuse of discretion by the Administrator's designee.


Under AS 23.30.041(d) either party may, within 10 days after decision, seek our review of the Administrator's eligibility determination.  We are bound to uphold the Administrator's decision absent an abuse of discretion on his or his designee's part.  In a number of previous decisions, we have found no basis for permitting a party to introduce evidence at hearing which had not been presented to the Administrator. See, for example, Bartel v. Johnson's Tire Service, Inc., AWCB No. 90‑0025 (February 12, 1990) ; Garrett v. Halliburton Services, AWCB No. 89‑0013 (January 20, 1989) rev’d on other grounds 3 AN 89‑1398 C1 (Alaska Super.  Ct., March 5, 1990) ; McCullough v. S & S Welding, Inc., AWCB No. 88‑0333 (December 7, 1988).  Consistent with those decisions, we did not permit the introduction of new evidence.


in Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985) the court stated, "This court has explained abuse  of discretion as 'issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.' (footnote omitted] Tobeluk  v. Lind, 589 P.2d 873, 878 (Alaska 1979)." Misapplication of the law also falls within the common definition of "abuse of discretion." Black's Law Dictionary 25 (4th ed. 1968).


The Administrator's designee determined the employee was not eligible for reemployment benefits.  In her letter of December 6, 1990 notifying the parties of the determination, she relied upon the evaluation report submitted by rehabilitation specialist Mark A. Kemberling.  Kemberling had been assigned to evaluate the employee's eligibility under AS 23.30.041(c) . The report was received in our Anchorage office on November 19, 1990.


The report included information obtained from Drs.  Senzig, Craig, Kastella, Beal, Garner, and Trombley.  Only Dr. Senzig concluded the employee could not return to work as an automobile salesman.  Based in part on that information, Kemberling concluded the employee had permanent physical capacities equal to the physical demands of the job of automobile salesman. Such a position represented both the employee's job at time of the second injury (1990 auto accident) and a job existing in the labor market the employee had held within 10 years of the 1989 injury at Otis Engineering.  Kemberling therefore concluded the employee was ineligible under AS 23.30.041(e).


The report, and the Administrator's designee's letter, described the evidence relied upon and the legal bases for concluding the employee was ineligible for benefits under AS 23.30.041. Consequently, we agree with the approach to review taken by the panels in two recent decisions.  They concluded we should uphold the Administrator's decision on review if, in light of the whole record , it is based upon "substantial evidence." Yahara v. Construction & Rigging, Inc., AWCB No. Unassigned (February 13, 1991) ; Tindera v. Qwick Construction Co., Inc., AWCB No. 89‑0328 (December 15, 1989).


Such a standard of review is utilized by courts hearing appeals of our decision and orders. "[T]he reviewing court may not reweigh the evidence or draw its own inferences from the evidence. If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order of the [board] must be upheld." Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978) (footnotes omitted).


The designee relied upon Kemberling's report in concluding that the employee had physical capacities sufficient for return to work as an auto salesman.  After reviewing the evidence before the Administrator's designee at the time of her determination
, we find the evaluation report with attachments substantial evidence of the employee's permanent physical capacities meeting the physical demands of employment as an automobile salesman
. We find, therefore, that the Administrator's designee did not abuse her discretion in finding the employee ineligible for reemployment benefits.  We conclude, under AS 23.30.041(d), that we must uphold the decision.


ORDER

1. The employee's claims against Eero Volkswagen and its insurer, based on his January 1990 automobile accident, are denied and dismissed.


2. Otis Engineering and its insurer shall pay the employee temporary total disability compensation, for the period he was totally unable to work, between April 1989 and the date of medical stability.  Thereafter, they shall pay the employee permanent partial impairment compensation.  We retain jurisdiction to resolve disputes over the employee's medical stability or percentage of permanent impairment.  They may offset temporary total disability compensation previously paid the employee before their July 1989 controversion of compensation and benefits.


3. Otis Engineering and its insurer shall pay the employee $1,019.60 to reimburse the costs of prosecuting his claim and pay the employee's attorney his fees in the amount of $7,475.00.


4. Otis Engineering and its insurer shall reimburse Eero Volkswagen's insurer for the compensation and benefits paid the employee.  They shall also pay interest, at the legal rate of 10.5%   per year, on the reimbursed compensation.


5. Otis Engineering and its insurer shall reimburse Eero Volkswagen's insurer $12,571.10 for attorney's fees and $2,102.85 in costs incurred in defending liability under the "last injurious exposure" rule.


6. The Reemployment Benefits Administrator's designee's determination of the employee's ineligibility for benefits is affirmed.


Dated at Anchorage, Alaska, this 1st day of March, 1991.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Paul F. Lisankie 


Paul F. Lisankie, 



Designated Chairman



 /s/ John H. Creed 


John H. Creed, Member



 /s/ R.L. Whitbeck Sr. 


Richard L. Whitbeck, Member

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final an the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Bruce E. Bush, employee/applicant; v. Eero Volkswagen and Otis Engineering, and Alaska National Insurance Co. and Highlands Insurance Company, insurer/defendants; Case No. 9005240 and 8906626; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 1st   day of March, 1991.



Janet P. Carricaburu, Clerk
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    �The affidavit submitted actually sought $9,550.00 based on 76.4 hours of work.  However, we found 16.5 hours were double billed based on our examination of the statements attached to the affidavit.  We therefore only considered 59.8 hours for award for a total of $7,475.00.


    �Because our hearing also involved other issues, additional evidence was offered and accepted.  However, we did not consider it for purposes of reviewing the Administrator's designee's eligibility determination.


    �Although the employee asked us to do so at hearing, we did not rely upon the deposition transcripts of Drs.  Kastella and Craig for this purpose.  Neither was available to the designee at the time of her determination of ineligibility.  Dr. Kastella's transcript was received in our Anchorage office on December 11, 1990, Dr. Craig's on December 13, 1990.


    �We noted earlier in our decision that the defendants did not challenge the employee's disability.  Based on the evidence adduced, we agree with the defendants' apparent conclusion the employee cannot return to work as an automobile salesman at present.  The medical evidence of headaches, depression, anxiety, memory and cognitive deficits formed the basis of that conclusion.


	We do not consider an employee disabled by such conditions to have "permanent physical capacities" less than the "physical demands" of employment as an automobile salesman, as those terms are defined in AS 23.30.041(p)(4) and (5).  Therefore, we find the conclusions (that the employee is disabled but not eligible for reemployment benefits) are not legally inconsistent.







