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WARD R. BURGESS,
)



)
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)
DECISION AND ORDER
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)
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)



)
AWCB Decision No. 91-0060

CAMERON IRON WORKS, INC.,
)



)
Filed with AWCB Anchorage
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)
March 05, 1991



)


and 
)



)

FIDELITY & CASUALTY COMPANY,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


This claim was heard at Anchorage, Alaska, on February 21, 1991.  Employee was present and represented by attorney Michael Jensen.  Defendants were represented by attorney Timothy McKeever.  The record closed at the end of the hearing.


ISSUES

1. Is Employee's shoulder problem, which was first reported to a physician in February 1990, related to his December 1987 injury?


2. Did Defendants wrongfully terminate temporary partial disability benefits, commence paying PPD benefits, and later reclassify PPD benefits to TPD benefits?


3. Is Employee entitled to temporary partial disability and permanent partial disability at the same time?


4. Is Employee entitled to either statutory minimum or actual attorney's fees based on medical benefits for his shoulder injury, the reclassification of benefits from permanent partial to temporary partial for his wrist and ankle injury, permanent partial disability benefits for his ankle injury, as well as the legal costs associated with Dr. Vasileff's deposition?


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Defendants admit Employee, a service representative who installed and serviced heavy values on oil rigs, was injured in the course and scope of his employment at the North Slope.  On December 23, 1987, he fell on the last step while descending a flight of stairs.  Employee testified that when he fell he landed with his left ankle twisted under him.  He also recalls throwing his arms behind him, probably in an outstretched fashion to try to break his fall.  Employee saw a physician's assistant at the camp and complained of not being able to put weight on his left foot.  The physician's assistant diagnosed a left ankle sprain or possibly a fracture, gave him crutches, and gave him an immediate referral to a physician. (December 23, 1987 Medical Status Report).


Employee testified that although the physician's assistant scheduled him to be medevaced to see a doctor, he delayed his departure and returned to work so he could direct the completion of a project.  When he was medevaced, he was in a stretcher and used crutches. (Sohio Passenger Health Status Report, December 23, 1987).


Employee was seen at the Providence Hospital Emergency Room on December 24, 1987, by Frank Hollingshead, M.D. Dr. Hollingshead's impression was that Employee suffered a fracture of his left talus.  He was given a splint, crutches, medication, and referred to Thomas Vasileff, M.D. (December 24, 1987 Emergency Room Note).


Employee apparently first saw Dr. Vasileff on December 30, 1987.  Dr. Vasileff diagnosed a moderate ankle sprain, provided an air cast, and told him to return in one month. (January 4, 1988 Vasileff Physician's Report).


When Employee returned to Dr. Vasileff on February 15, 1988, he was still having problems with his ankle.  He also complained of wrist pain "from chronic use as an iron worker and right elbow pain." Dr. Vasileff  stated he thought Employee had tennis elbow as well as wrist pain secondary to a sprain. (February 6, 1988 Vasileff s Physician’s Report) . At the hearing, Employee testified he did not recall complaining of elbow pain to the doctor or anyone.


Employee returned to modified work on February 22, 1988.  He was paid temporary total disability (TTD) benefits from December 24, 1987 through February 21, 1988. (February 17, 1988 Compensation Report).


Employee saw Dr. Vasileff on March 21, 1988, who indicated Employee's ankle was better but stiff.  He was still tender about the wrist.  Physical therapy was recommended. (Vasileff March 22, 1988 Physician's Report).  On April 18, 1988, Dr. Vasileff gave Employee a release for his regular employment, but noted he still had swelling and occasional aching in the ankle.  The doctor gave "precautions about [the] ankle.  If he is unable to perform this full duty then he is to return to see me, otherwise I will see him back in 1 month." (Vasileff April 18, 1988 Physician's Report).


From February 22, 1988, through April 18, 1988, Employee was paid temporary partial disability (TPD) benefits. (April 22, 1988 Compensation Report).


There is no record that Employee returned to see Dr. Vasileff in May 1988, as suggested in the April 18, 1988 report. (Vasileff Dep. at 22).  The next visit with Dr. Vasileff appears to have been on November 30, 1989, when Employee complained of left wrist pain, occasional left elbow pain, and problems picking up heavy objects. In the report for the November 1989 visit, Dr. Vasileff stated, "He denies any other problems at the present time." (Vasileff Dep. at 24).  Dr. Vasileff referred Employee to Robert Lipke, M.D.  (Vasileff December 4, 1989 Physician's Report).


Employee consulted Dr. Lipke who wrote to Dr. Vasileff in a December 8, 1989, letter that Employee had had problems with his left wrist and weakness in his hand since falling about a year earlier.  Dr. Lipke's January 1, 1990, chart note states that the arthrogram showed Employee had torn ligaments in the wrist.  Employee continued to work at light duty until March 1, 1990, when Dr. Lipke performed wrist surgery.


About this time Employee saw Robert Gieringer, M.D., for shoulder complaints.  Employee also saw Dr. Vasileff for his shoulder problems.  Dr. Vasileff thought Employee might have a rotator cuff tear; he ordered an arthrogram CT scan.  This test did not demonstrate a tear, and Dr. Vasileff diagnosed the condition as an impingement syndrome. (Vasileff May 14, 1990 chart note) . Harold Cable, M.D., performed the scan and reported there was minor chondromalacia and minor thinning and irregularity of the anterior glenoid labrum, but "it certainly does not appear to have been avulsed or substantially compromised." (April 13, 1990, Radiologist Report).


Employee testified he cannot remember when his shoulder first started to bother him.  He just noticed it progressively got worse.  He has never done anything to his shoulder, except possibly in the 1987 injury, and that is why he considers the fall to be the cause of the problem.  He has no hobbies or other activities, except work, in which he uses his shoulder repeatedly.


Employee's wife, Colleen Burgess, testified Employee had no problems with his shoulder before his 1987 injury.  She noticed him having problems about six to nine months after the fall.  Before the fall he always slept on his left side.  After the fall, he would roll to his right side with his arm in the air.  He moaned and groaned, and she suggested he see a doctor.


Although Defendants resumed payment of TTD benefits in March 1990 when Employee had wrist surgery, they controverted the payment of any benefits related to his left shoulder. (March 9, 1990 Controversion Notice).  Employee returned to work at light duty on April 11, 1990, and he was paid temporary partial disability. (April 20, 1990 Compensation Report).


Employee consulted an attorney.  On May 14, 1990, the attorney wrote to Dr. Vasileff inquiring about the relationship of Employee's shoulder problem to his injury and also asking if the 1987 injury had caused a permanent impairment to the ankle. In his May 21, 1990, chart note Dr. Vasileff stated he thought the shoulder problem was directly related to the 1987 injury.  He rated the ankle impairment at 10 percent of the lower extremity which converts to a four percent rating of the whole person.


On June 8, 1990, Employee filed a claim for benefits relating to his shoulder problem, and requested his permanent partial impairment for his ankle injury be set at 10 percent.  He also requested interest and attorney’s fees.  Defendants answered on July 3, 1990, admitting Employee's claim for benefits for 10 percent impairment of the leg, but denying Employee's claim for benefits relating to his shoulder injury.  Defendants also denied Employee was entitled to TPD and PPD benefits at the same time.


The adjuster testified Defendants began arranging for Employee to be examined by a physician of their choice in August 1990.
 In September 1990 Employee saw Dr. Lipke with Carol Jacobsen, a vocational rehabilitation counselor employed by Defendants.  As a result of that meeting, the adjuster understood from Jacobsen that Employee was released for full duty.  Defendants stopped paying TPD benefits, and began paying PPD benefits for the ankle injury. (October 17, 1990, Compensation Report).


Employee filed an amended claim on November 15, 1990, requesting TPD benefits.  With the claim was a copy of the release given by Dr. Lipke to him.  It stated Employee was released for light duty as of October 8, 1990, but he was to do no lifting over 35 pounds, no repetitive use of the wrist, and no climbing.


Dr. Lipke's October 15, 1990, chart note also stated these restrictions.  This report was received by Defendants on October 25, 1990.  The adjuster testified that at that time she was setting the examination with the Defendants' choice of physician, Lawrence Holland, M.D. Because she was paying PPD benefits at Employee's maximum weekly compensation rate, she decided to await Dr. Holland' s examination report before taking any further action.


Employee saw Dr. Holland on November 13, 1990. (Holland Dep. p. 6).  Dr. Holland is an orthopedic surgeon.  His practice is primarily related to treatment of trauma injuries, especially sport traumas, and he assists with the orthopedic care of the Seattle Sonics. (Id. at 5).  According to Dr. Holland, Employee's ankle injury resulted in a four percent impairment of the leg, which equals a two percent impairment of the whole body. (Id. at 8 ‑ 9).  His ankle injury is medically stable; his ankle symptoms are not likely to regress or improve. (Id. at 27 ‑ 29).


Dr. Holland did not believe the shoulder problem resulted from Employee's 1987 fall because Employee does not recall feeling pain until several months after the injury. (Id. at 13 ‑ 14; 43). 


Dr.  Holland stated that Employee's problem appeared to have been tendinitis from which he had recovered.  Dr. Holland testified that tendinitis is more typically caused by some overuse‑type activity; it is very common when a person has to support their hands away from the body. (Id. at 13 ‑ 14).  People are genetically prone to  developing rotator cuff tendinitis; it is a lifelong history of degeneration.  The cuff becomes weaker with age.  People who work  with their arms ,away from the body have a higher incidence of developing this condition. (Id. at 39).


Dr. Holland testified that it would be distinctly abnormal for a person to injure a body part and not to report it, but at the same time be reporting other problems with other body parts injured in the same incident. (Id. at 37).  Dr. Holland testified that it was not possible that Employee's wrist and ankle problems masked his shoulder condition. (Id. at 38).


In order to avoid similar problems in the future, Dr. Holland recommended that Employee avoid work which required repetitive use of the hands away from the body, that is, to avoid work on a plane at or above the level of his shoulder. (Id. at 35).


Regarding Employee's wrist injury, Dr. Holland testified that he would limit his lifting to 35 pounds, and have him avoid the repetitive use of his hand for such things as pushing, climbing, crawling, and anything that simulates frequent flexion/extension or dorsiflexion of the wrist.  Employee could turn valves if he could be certain to rotate his shoulder rather than the wrist. (Id. at 23 ‑ 24).


Dr. Vasileff, who is also an orthopedic surgeon, testified about Employee's shoulder problems.  He first complained of pain to Dr. Vasileff in April of 1990.  Dr. Vasileff thought Employee had bursitis or what is called an impingement syndrome or rotator cuff tendinitis. (Vasileff Dep. at 9). The most common cause of the  condition is "wear‑and‑tear arthritis" or trauma.  If a person fell on the shoulder or the arm, "the ball can get jammed up into the shoulder joint and cause an irritation or actually tear the muscles and cause a tendinitis." (Id. at 10).


Strictly based on Employee's statement that the shoulder bothered him some after the injury and continued to bother him, Dr. Vasileff concluded Employee's shoulder problem related to his 1987 injury. (Id. at 11 ‑ 12; 42).  Dr. Vasileff testified that when Employee called and asked if it was possible that the shoulder problem was related to the 1987 injury, Dr. Vasileff indicated it was, but there was no documentation of a shoulder injury in the chart notes.  It was a theoretical possibility, but the doctor did not form an opinion as to whether it was related. (Id. at 27 ‑ 28).


Dr. Vasileff testified that he has seen patients who live with complaints for years, they finally get tired of the problem, and they seek medical care.  It is not inconsistent with an injury for someone not to pay attention to it, and then a couple of years later to say that it hurts from two years ago. (Id. at 42 ‑ 43).  However, if the pain did not occur until sometime in April 1989, it would tend to make Dr. Vasileff believe that the shoulder condition was not related to the 1987 injury. (Id. at 44 ‑ 45).


In Employee's amended claim filed on November 15, 1990, he sought PPD benefits for his leg injury, benefits for his left upper extremity condition, vocational rehabilitation benefits, interest, penalty, and attorney's fees.  Defendants answered on December 5, 1990, admitting PPD for the ankle at four percent impairment, but denying TPD from October 16, 1990, and continuing, benefits for the shoulder, and Employee's other claims.  At a December 6, 1990, prehearing Defendants indicated they disputed the impairment rating for the ankle injury, disputed that TPD was due, and disputed attorney's fees for the PPD benefits for the ankle injury.


After reviewing Dr. Holland's November 13, 1990, report Defendants resumed paying TPD benefits, recategorized the PPD benefits as TPD benefits, and claimed an overpayment of $2,779.16. The alleged overpayment resulted because PPD benefits were paid at the weekly rate of $845.45, while Employee's TPD rate was $526.53 per week. (December 28, 1990 Compensation Report).


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. IS EMPLOYEE'S SHOULDER PROBLEM RELATED TO HIS 1987 INJURY?  


AS 23.30.120(a) provides in part:


(a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that


(1) the claim comes within the provisions of the chapter;


(2) sufficient notice of the claim has been given;


(3) the injury was not proximately caused by the intoxication of the injured employee . . . .


In Burgess Co. v. Smallwood, 623 P.2d 313 (Alaska 1981), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment for the presumption to attach. 623 P.2d at 316.  "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection." Id. at 316 (quoting Commercial Union Cos. v. Smallwood, 350 P.2d 1261, 1267 (Alaska 1976).  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved.  " Veco, Inc. v.  Wolfer,, 693 P.2d 865, 871 (Alaska 1985).


Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie case the employee must show that (1) he has an injury and (2) an employment event or exposure could have caused it.


To overcome the presumption, the employer must present substantial evidence the injury was not work‑related.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined substantial evidence, as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'." Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 210).  In Fireman's Fund American Insurance Cos.  v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the Court explained two possible ways to overcome the presumption: (1) produce affirmative evidence the injury was not work‑related or (2) eliminate all reasonable possibilities the injury was work‑related.


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determining whether medical evidence is necessary to overcome the presumption. Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.  If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P. 2d 71, 72 (Alaska 1964).


Inconclusive or doubtful medical testimony must be resolved in the employee's favor.  Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1190 (Alaska 1984); Kessick v. Alyeska Pipeline Service Co, 617 P.2d 755, 758 (Alaska 1980); Miller v. ITT, Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978); Beauchamp v. Employers Liability Assurance Co., 477 P.2d 933, 996‑7 (Alaska 1970).


Based on Dr. Vasileff's testimony, we find Employee raised the presumption that his shoulder injury is compensable.  We find Defendants overcame the presumption with Dr. Holland's testimony.  We must, therefore, decide if Employee proved his claim by a preponderance of the evidence.  A majority of the panel cannot agree upon whether Employee had met his burden.


We find Employee is a credible witness.  He testified honestly that he cannot remember when he began experiencing shoulder problems.  Defendants presented no evidence that the shoulder injury was caused by non‑work related activity.


We find Employee is unusual because he continues to work despite his physical problems.  For example, after his ankle injury he returned to work to oversee the completion the project rather than be medevaced as recommended.  He worked for almost two years after the injury with a torn tendon in his wrist.  This could be interpreted as evidence that the shoulder problem could have existed for a long time before Employee decided to do anything about it.


Employee's wife testified that about six or eight months after the injury his sleeping habits changed because he would no longer sleep on his left side all the time. Instead, he would roll over to his right side with, his arm out and moan and groan.  She counseled him to see a doctor.  We are not sure this demonstrates that he was experiencing shoulder problems since about this time he was having difficulty with his left wrist.


Dr. Vasileff's opinion about the relationship between the shoulder condition and the 1987 injury became less conclusive on cross‑examination when confronted with Employee's long delay between the injury and his first complaints to a physician.


Dr. Holland acknowledged that if the shoulder symptoms first appeared closer in time to the injury he would be willing to conclude it was related to the injury.


Although there is no majority opinion on the relationship of the shoulder symptoms to the 1987 fall, we all agree there is medical evidence that the condition could be the result of overuse, particularly with the arms away from the body and in an overhead position.


Employee testified in his deposition that he did work that required him to reach up and work over his head. (Burgess Dep. 57-58).  We do not have details about the amount of time he worked in this position during 1988 and 1989 and medical testimony about whether the type and amount of work done could have caused the shoulder condition.  We also question whether the fact that Employee's wrist was injured may have caused him to use his arm differently during this time, and produced an overuse condition.  


Because there was no majority opinion about the direct relationship between the 1987 injury and the shoulder condition but we could agree that Employee may have a work‑related condition the development of which was not fully explored, we concluded that we would exercise our discretion under As 23.30.135 and investigate this claim further.  Accordingly, we will reopen the record for additional evidence and argument on whether the shoulder condition is related to overuse from job duties.


We direct Employee to review his records, determine his work projects in 1988 and 1989, and the amount of time he would have spent working with his arms above shoulder height. If requested, Defendants must provide Employee the documents in their possession which would help reconstruct his work activities.  Employee must put this information in affidavit and serve it on Defendants. If Defendants dispute Employee's version of the type of work and amount of time spent with his arms above shoulder height, they must provide Employee with an affidavit of their version of his duties.  Both parties must have an opportunity to seek expert medical evidence based upon each version of Employee's work duties.  When Employee is ready for us to consider his evidence, he must proceed in accordance with AS 23.30.110. We retain jurisdiction to decide this issue so long as his affidavit of readiness for a hearing is filed within one year from the date of this decision.

II. DID DEFENDANTS WRONGFULLY RECLASSIFY BENEFITS?


Other than presenting evidence and argument on this issue, Employee did not explain why he wanted us to make a determination on this issue.  He had requested a penalty in his amended application, but did not request it at the hearing. We find he waived his request for a penalty on the reclassification of benefits.


The reclassification of benefits does affect the request for attorney's fees.  Employee's attorney indicated in his closing argument that this is the main reason why the issue was important. We will address the attorney's fee issue later in this decision.


The adjuster clearly had justification for terminating TPD benefits based on Dr.Lipke’s September 28, 1990, chart note.
 We find the adjuster did nothing improper by terminating TPD and commencing PPD benefits.  If Employee was contending that an unfair claim practice was committed, we disagree.  Although the continued refusal to reinstate TPD benefits after receiving Dr. Lipke's clarification is less justified, because Defendants were paying benefits, because there was some confusion about Dr. Lipke's opinion, and in view of the upcoming examination with Defendants' doctor, we find it was not unreasonable for them to wait for the their physician's opinion before making another change.

III. IS EMPLOYEE ENTITLED TO TPD AND PPD BENEFITS AT THE SAME TIME? 

At the time of Employee's injury, former AS 23.30.175(a) provided:


The weekly rate of compensation for disability or death for a recipient residing in Alaska may not exceed the percentage of the Alaska average weekly wage in effect on the date of injury as determined by the table contained in this section . . .


January 1, 1981
200 percent of the Alaska average weekly wage


In 1987, the states average weekly wage was $554.00; the resulting maximum was $1,108.00.


Of course, every class of compensation benefits is based upon the injured worker's spendable weekly wage (SWW).  AS 23.30.220. The SWW is based on the injured worker's gross weekly earnings (GWE) minus payroll tax deductions AS 23.30.220(a). Employee's GWE were computed under former AS 23.30.220(a)(1) to be $1,465.31. (February 17, 1988 Compensation Report).  This provides a SWW of $1,056.81. Of course, each classification of benefits awards only a certain percentage of the SWW.


TPD is calculated under AS 23.30.200 which provides:


In case of temporary partial disability resulting in decrease of earning capacity the compensation shall be 80 percent of the difference between the injured employee's spendable weekly wage before the injury and the wage earning capacity of the employee after the injury in the same or another employment, to be paid during the continuance of the disability, but not to be paid for more than five years.


At the time of Employee's injury, PPD was calculated under former AS 23.30.190(a)(2) which provided:


In case of disability partial in character but permanent in quality the compensation is 80 percent of the injured employee's spendable weekly wages in addition to compensation for temporary total or temporary partial disability paid in accordance with AS 23.30.185 or 23.30.200, respectively, and shall be paid to the employee as follows:


(2) leg lost, 248 weeks compensation, not to exceed $54,400; . . . .


As Defendants note, we have repeatedly held that an injured worker cannot receive TTD and PPD benefits at the same time.  This has always been premised on our concern that simultaneous payment of these two categories of compensation would result in an injured worker receiving more than the weekly maximum allowed for total disability benefits, i.e., currently 80 percent of the spendable weekly wage or formerly 66 2/3 percent of the average weekly wage. Fett v. Big State Equipment Co. , AWCB Decision No. 86‑0308 (November 21, 1986); Ensminger v. Nor‑Sect Enterprises, AWCB Decision No. 83-0318 (December 12, 1983); Thompson v. Thompson Tractor Co., Inc., AWCB Decision No. 83‑0010 (January 13, 1983); Hilliker v. Arctic Slope/Alaska General, AWCB Decision No. 80‑0256 (October 24, 1990).


Professor Larson discusses the effect of concurrent injuries on the maximum amount allowable in 2 A. Larson, Workmen's Compensation Law 959.41, pp. 10‑549 to 10‑10‑561 (1989).


There is both a theoretical and practical reason for holding that awards for successive or concurrent permanent injuries should not take the form of weekly payments higher than the weekly maxima for total disability.  The theoretical reason is that, at a given moment in time, a person can be no more than totally disabled. The practical reason is that if he is allowed to draw weekly benefits simultaneously from a permanent total and a permanent partial award, it may be more profitable for him to be disabled than to be well ‑ a situation which compensation law always studiously avoids in order to prevent inducement to malingering.


The argument does not apply in all cases, since a schedule award continues to run even if a claimant resumes his normal earnings; hence, a potential malingerer's choice may sometimes be between compensation for total (say two‑thirds of wages) plus partial benefits, on the one hand, and full wages plus partial benefits on the other.


. . . . 


The issue posed . . . is presented in its starkest form when the injuries involved are concurrent rather than consecutive.  "Concurrent injuries" here is a term intended to cover injuries to different parts of the body resulting from the same injurious episode.  The normal rule is that, since a person can be no more than totally disabled at a given point, he cannot be awarded both total permanent and permanent partial benefits for the same injurious episode, nor can he be awarded a cumulation of partial benefits whose sum total is greater than the benefits for permanent total.


It is undisputed that Employee's ankle condition has reached maximum medical improvement and the degree of impairment has been rated.
 We find the ankle condition is permanent and partial.  Of course, Employee's wrist condition has not reached its maximum improvement. It is still temporarily disabling him.  However, that disability is only partial as Employee has already returned to work.  He is not receiving total disability benefits.  The concern about malingering is not applicable in this case.


In this case we are not concerned with a total and a partial award; we are considering two partial awards.  For Employee, 80 percent of the difference between his SWW before the injury and his wage‑earning capacity after the injury results in a weekly TPD benefit of $526.53.
 On the other hand, 80 percent of Employee's SWW results in PPD benefits of $845.45.


We are unable to locate any Supreme Court opinion discussing limitations on the simultaneous payment of different categories of benefits. Formerly AS 23.30.190(a)(21) limited the concurrent payment of schedule losses under AS 23.30.190(a)(1)‑(18).  This limitation supports the proposition that our legislature adopted Professor Larson's viewpoint and wanted to prohibit an injured worker from receiving concurrent payments because the benefits would exceed the maximum weekly rate allowable for total disability.


However, Employee's TPD payment is not the maximum allowed for total disability.  We see no disincentive by permitting Employee to collect the maximum compensation rate, i.e., 80 percent of his SWW.


Accordingly, we conclude that when an injured worker suffers concurrent injuries producing simultaneous temporary partial disability and permanent partial disability, concurrent benefits  are payable as long as the combined total does not exceed the weekly maximum for total disability benefits.  In this case Employee is entitled to receive as PPD the difference between his TPD benefits and 80 percent of his SWW, subject to the maximum for his impairment and the maximum number of weeks provided in AS 23.30.190(a)(2).

IV. IS EMPLOYEE ENTITLed TO AN AWARD OF ATTORNEY'S FEE AND LEGAL COSTS?


We next consider Employee's request for costs and attorney's fee.  AS 23.30.145 provides in pertinent part:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . . In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fees.  The award is in addition to the compensation or medical and related benefits ordered.


We adopted 8 AAC 45.180 to implement § 143.  If an attorney seeks a fee in excess of the statutory minimum fee in S 145(a), an affidavit itemizing the work must be filed at least three working days before the hearing on the claim. 8 ACC 45.180(b).


Likewise, if an attorney seeks a fee under § 145(b) an affidavit itemizing the legal services provided must be filed at least three days before the hearing. 8 AAC 45.180(d). If fees are due under § 145(b), the failure to file an affidavit is considered a waiver of the right to recover a fee in excess of the statutory minimum fee as computed under § 145(a).


Defendants objected to Employee's attorney's fees affidavit because it was filed on February 15, 1991.  The hearing was held February 21, 1991.  Because of the intervening weekend and because February 18, 1991, was a legal holiday, Defendants argue the affidavit was filed only two working days before the hearing. 8 AAC 45.063. We agree.  Accordingly, we find Employee has waived his request for a fee in excess of the statutory minimum fee.


Because we have not determined Employee's request for benefits relating to his shoulder injury, we cannot make an award of attorney's fees at this time.  AS 23.30.145(a).


Regarding Employee's request for TPD and PPD benefits, we find Defendants resisted and controverted paying those benefits simultaneously with the TPD benefits. We have, in part, granted Employee's request.  Accordingly, we award the minimum statutory fee on the difference between the TPD rate paid and the maximum weekly compensation benefit.


Finally we consider Employee's attorney's fee request in connection with the reclassification issue.  Defendants stopped paying Employee TPD benefits on October 15, 1990.  At the same time, PPD benefits were begun; they were paid at a rate higher than the TPD benefits.


Employee's attorney filed an amended claim for reinstatement of TPD benefits submitting with it a copy of the note from Dr. Lipke stating Employee could return to light‑duty work with restrictions. On October 25, 1990, Defendants received Dr. Lipke's chart note verifying Employee's restrictions.  Defendants continued to pay PPD benefits.  Defendants continued to dispute the TPD payments in their answer filed December 5, 1990, and at the December 6, 1990, prehearing.  Employee had to file a request for a hearing, attend a pre‑hearing, and file medical reports.


We find for purposes of AS 23.30.145(a) that Defendants controverted the payment of TPD benefits. We find Employee's attorney provided legal services, submitting evidence to support Employee's claim and aggressively pursued the claim to assure it was not overlooked.  We find Employee's attorney's actions, at least in part, resulted in Defendants' reclassification of PPD benefits to TPD benefits.  We conclude minimum statutory attorney's fees are due on the TPD benefits paid after October 15, 1990.  State, Dept. of Hwys. v. Brown, 599 P.2d 9 (Alaska 1979); Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).


Defendants objected to Employee's request for legal costs because the affidavit itemizing the costs was not filed three days before the hearing.  Our regulation 8 AAC 45.180(f) regarding requests for costs does not require the affidavit for costs be filed in advance of the hearing.  Accordingly, we will consider Employee's cost request.


We find Dr. Vasileff's deposition relates to the issue of Employee's shoulder condition.  Because we have not yet made a determination on the compensability of that condition, we do not rule on the costs associated with Dr. Vasileff's deposition.  We retain jurisdiction in accordance with our earlier ruling regarding Employee's claim for his shoulder condition.


Employee also sought costs of $17.25 incurred in connection with Dr. Holland's deposition.  We find this deposition related to several issues, one of which was the classification of benefits.  Employee has prevailed on this issue. We find the cost requested reasonable. we award $17.25 for costs.


ORDER

1. We retain jurisdiction to determine the compensability of Employee's claim for his shoulder condition so long as his affidavit of readiness for a hearing is filed within one year of the date of this decision.


2. We award Employee concurrent payment of PPD benefits for his ankle injury and TPD benefits for his wrists injury in accordance with this decision.


3. We award Employee's attorney minimum statutory attorney's fees on the TPD benefits paid after October 15, 1990, and the PPD benefits paid under order number 2 above.


4. We award legal costs of $17.25 relating to Dr. Holland's deposition.


5. We retain jurisdiction to award legal costs for Dr. Vasileff's deposition in accordance with order number 1 above.

DATED at Anchorage, Alaska this 5th day of March, 1991.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom 


Rebecca Ostrom,



Designated Chairman



 /s/ Joanne R. Rednall 


Joanne R. Rednall, Member



 /s/ D.F. Smith 


Darrell F. Smith, Member

RJO:rjo

If compensation is payable under the terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days after the due date unless an interlocutory injunction staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Ward R. Burgess, employee/applicant, v. Cameron Iron Works, Inc., employer, and Fidelity & Casualty Company, insurer/defendants; Case No. 8725555;dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 5th day of March, 1991.



Janet P. Carricaburu, Clerk
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    �According to the summary from the September 25, 1990


prehearing, Defendants indicated they had not scheduled a medical


examination with their doctor because the parties were trying to


settle the claim.


    �Employee objected to us considering this medical evidence unless he had an opportunity to cross�examine Dr. Lipke.  We are not considering the document for the truth of the statements contained therein. Instead, we consider it only for the limited purpose of whether there was legal justification for the adjuster's actions.


    �There appears to be a potential dispute about the appropriate permanent impairment rating for Employee's ankle injury.  This was mentioned at the hearing, but neither party requested that we determine the appropriate rating in order to compute Employee's maximum PPD benefits.  Accordingly, we do not address that issue.


    �The adjuster testified Employee's TPD rate could theoretically vary each week depending upon the hours worked, but his rate has been $526.53 ever since TPD benefits began on April 11, 1990.


    �Defendants argue that because Employee is receiving TPD and wages from his Employer, if he is paid PPD benefits he will receive more than 100 percent of his pre�injury wage.  As Professor Larson points out, this may occur with a schedule injury when the PPD benefit is paid after the person returns to work, and the person receives more than 100 percent of his pre�injury wage.


	Because the injured worker has returned to work, the concern about the wage�loss protection aspect of this system is lessened.  Frankly, the payment of a schedule PPD benefit while a person earns full wages appears to be a reward for the diligent and motivated, something we want to encourage.







