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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MICHAEL A. BEEN,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8929530


v.
)



)
AWCB Decision No. 91-0061

J.R. HERITAGE CONSTRUCTION,
)



)
Filed with AWCB Anchorage


Employer,
)
March 11, 1991



)


and
)



)

INDUSTRIAL INDEMNITY COMPANY,
)



)


Insurer,
)



)


and
)



)

ALASKA NATIONAL INSURANCE 
)

COMPANY,

)



)


Insurer,
)


  Defendants.
)

                                                             
)


This claim was heard at Anchorage, Alaska, on February 20, 1991.  Employee was present and represented by attorney Michael Jensen.  Employer's insurer at the time of Employee's 1984 exposure, Industrial Indemnity Company (II), was represented by attorney Michael Budzinski.  Employer's insurer at the time of Employee's 1989 ‑1990 exposures, Alaska National Insurance Company (ANI), was represented by attorney Shelby Nuenke‑Davison.  The record closed at the end of the hearing.


ISSUES


1. Which insurer is liable for Employee's injury?


2. If II is liable, is Employee's claim time barred?


3. Is Employee's attorney entitled to actual attorney's fees?


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Employee worked for Employer from August 1984 through June 1985 as a carpenter and cabinet maker.  Employee testified in his deposition and at the hearing that in late 1984 he began experiencing mild symptoms of what he later learned was asthma.  His eyes would' sometimes water, and he developed a cough with a metallic flavor along with chest tightness that would come and go. (Been Dep. at 37 ‑ 38; 76).  Employee did not seek treatment at that time because he had no money, no insurance, and he wanted to keep working. (Id. at 38).


Employee testified at the hearing and in his deposition that before his employment with Employer, he never experienced these types of symptoms.  Since the symptoms began in 1984, they have never completely gone away. (Id. at 39 ‑ 42; 79).


By the time Employee left Employer in June 1985, his symptoms were at a level of two or three on a scale of zero to ten, with ten being the worst symptoms. (Id. at 78 ‑ 79).  From June 1985 through January 1987 he was self‑employed.  He primarily installed counter tops and did some cabinet work.  His mild symptoms continued, and at some point he self‑medicated with Primatene tablets for his "wheezing type symptoms" which "just sounded like asthma." (Id. at 40).


Toward the end of 1986, Employee suffered a bout of pneumonia and was treated at North care; he was not hospitalized. (Id.). The doctor noted "environmental" factors in relation to Employee's symptoms. (September 29, 1986 Northcare report).  When he returned in a month, "environmental exposure, sawdust & contact cement, cabinetry," were again noted. (October 31, 1986 North care report).


From February 1987 through June 1989, Employee worked for Lyline Products in Washington installing cabinets, counter tops, and window sills.  He testified his symptoms did not occur as frequently because he was not exposed to conditions which produced the symptoms.  If he cut wood, he would wheeze, cough and experience headaches. (Id. at 41).  Again, his symptoms never returned to zero.


Employee returned to Alaska in July 1989 and returned to work for Employer on August 10, 1989.  He testified the work conditions were poor, with no dust collection system and a shop one‑half as large as it was when he worked there in 1984 ‑ 1985, but with the same amount of equipment and people. (Id. at 42).  After several weeks of employment, he began experiencing the same symptoms just 10 times greater. (Id. at 66).  During the first few weeks of employment in 1989, his symptoms were at about a level 1.5. (Id at 85).  The symptoms progressively moved up on the scale to "5, 6, 7, 8."' By the time he was treated by Dr. Taylor in September 1989, his symptoms were "probably 7 or 8" on the scale.  His symptoms consisted of headaches, watery eyes, severe coughing, sneezing, wheezing and shortness of breath.  His coughing was so severe that he suffered a hernia which was surgically repaired. (Id. at 86 ‑ 89).  His symptoms in 1989 ‑ 1990 were significantly worse than they had ever been in the past. (Id.. at 96).


Dr. Taylor recommended that Employee remain off work for a week, but he did not stay off work longer because he had no sick leave and needed the pay.
 His symptoms remained relatively stable because he was taking medication.  Due to the severity of his symptoms and their prolonged continuation, he eventually quit working in April 1990.  His symptoms rapidly improved, and he stopped taking medication. (Id. at 49, 101).


However, Employee testified at the hearing and in his deposition that he now has symptoms which were not present before his 1989 ‑ 1990 exposure.  These symptoms include sensitivity to hairspray and perfume, sensitivity to weather changes, and short‑term memory loss. (Id. at 69, 91 ‑ 91).


Employee filed a notice of injury in November 1989.  When Employee quit working in April 1990, ANI paid temporary total disability (TTD) benefits, and his medical bills.  ANI paid TTD benefits and medical costs through September 8, 1990.
 On September 25, 1990, ANI controverted permanent partial impairment (PPI) benefits alleging it was unclear if the 10 percent impairment rating given by Lee Newman, M.D., was in accordance with the American Medical Association's Guides for the Evaluation of Permanent Impairment (3rd. ed. 1989), and because it was unclear that the 1989‑1990 exposure caused the permanent impairment.


Employee filed a claim against Employer on October 19, 1990, seeking permanent total disability, PPI benefits, reemployment benefits, attorney's fees, interest, costs and penalty.  That claim listed the 1989 exposure as the cause of the injury, and listed ANI as the insurer. On October 22, 1990, Employee petitioned to join II in the claim for the 1984 exposure.


ANI does not dispute that Employee suffered a temporary aggravation of his pre‑existing asthma condition.  However, ANI contends Employee has recovered from the temporary effects of that exposure.  The permanent impairment and need for reemployment assistance is due to his 1984 exposure, for which II is liable.


In addition, ANI requests that we assess its legal fees against II under AS 23.30.155(d). We orally ruled we would not enter an order on that issue in this decision, but would give the parties additional time after this decision is filed to brief the issue more fully before we make our decision.


II contends Employee suffered a permanent aggravation of his pre‑existing condition while he was employed in 1989 ‑ 1990.  Accordingly, II contends ANI is liable for further benefits. Alternately, if there was no permanent aggravation of his condition in 1989 ‑ 1990, II contends Employee's claim is barred under AS 23.30.100 and AS 23.30.105 because he did not file his claim within two years after the injury.


Employee has been treated by Richard Taylor, M.D., who is board certified in family practice.  Employee also saw Lee Newman, M.D., at ANI's request.  Both doctors agree Employee suffers from occupational related asthma.


Dr. Taylor believes Employee's exposure in 1984 ‑ 1985 was a substantial factor in bringing about the asthmatic condition. (Taylor Dep. at 51).  Dr. Taylor testified Employee suffered such severe shortness of breath in 1990 that he could not function. (Id. at 11).  Dr. Taylor testified that Employee's symptoms were "significantly worse" when he first treated him in 1989, as compared to Employee's history of symptoms in 1984. (Id. at 23).  Dr. Taylor testified:


Now, when you say "progression of disease," I think in terms of going on to disease that's not reversible with medications; in other words, starting to develop emphysema, or scar tissue, or chronic bronchitis type of illness . . . . which is another development, and more of a permanent impairment.  And in that way, I ‑‑ no, I don't think he progressed. . . .


I think it's kind of a dose related phenomenon.  In other words, the more an asthmatic is  around something that bothers them on a time line, . . . . or a concentration line ‑‑ but let's  say a time, the more inflammation develops in their lungs with that time.  It is still potentially and usually reversible with medication and with avoiding whatever is bothering them.  But  the actual inflammation, the thickening in the lung tissue, the excess mucus production, and  all these things, tend to progressively increase the longer they're around those types of things.   So, in that way, it was progressive and required more management, if you will.

(Id. at 20).


There was "relatively minor progression [in 1989 ‑ 1990], but he had several exacerbations of the disease that required more medication and absence from work." (Id. at 21 ‑ 22).


Dr. Taylor testified that the exacerbation from the 1989-1990 exposures has resolved. (Id. at 45 ‑ 46).  He also testified the 1989 ‑ 1990 exposures temporarily aggravated Employee's condition, and that temporary aggravation is now resolved. (Id. at 45, 51).


However, Dr. Taylor testified that the 1989 ‑ 1990 "exposures contributed significantly to [Employee's] impairment." (Id. at 33; 45). But when asked if "the intervening progression of exposures since 1985] can account for that worsening of symptomatology," Dr. Taylor responded, "I really can't answer that, I don't know.  I don't think anybody knows the answer to that, either, you know?  I mean,. . . I just can't answer that with any  degree of certainty.  I'm sorry." (Id. at 37).


Dr. Taylor went on to testify that he believes if Employee had not returned to work for Employer in 1989, he would expect Employee's condition would not require much medication, and Dr. Taylor would probably not permanently preclude him from returning to his carpentry work, although he would have been concerned and counseled him to seek other occupations." (Id. at 38 ‑ 39; 43 44).


Dr. Newman believes the 1989 ‑ 1990 exposure was a temporary aggravation of Employee's pre‑existing conation. (Newman August 14, 1990 letter).  Dr. Newman testified at the hearing that although Employee's symptoms were substantially worse after the most recent exposure, Employee's condition is not substantially worse for that exposure.  On cross examination by II, Dr. Newman testified the magnitude of Employee's reaction to exposures has no impact on the severity of the disease.  Just because his symptoms were so severe after the most recent exposure that he got a hernia or needed a hernia repair, does not mean that the condition was permanently worsened.  Employee returned to the same base line of symptoms which means the condition was not permanently worsened by the most recent exposure.


Dr. Newman testified that if he had seen Employee in the mid 1980's he would have told him to get into a different occupation.  He testified Employee's 10 percent permanent impairment rating pre‑existed his 1989 ‑ 1990 exposures.  He testified that just because after the 1989 ‑1990 exposure Employee has different things which trigger his asthma symptoms does not mean there is a difference in his condition.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.120(a) provides in part:


(a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that


(1) the claim comes within the provisions of the chapter;


(2) sufficient notice of the claim has been given; . . .


The evidence necessary to make the preliminary link between the condition and the employment in order for the presumption to attach may vary.  Burgess Construction v. Smallwood, 623 P.2d at 316.  "[I]n claims based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection." Id. at 316 (quoting Commercial Union Cos. v. Smallwood, 550 P.2d 1261, 1267 (Alaska 1976).  "Two factors determine whether expert medical evidence is necessary in a given case, the probative value of the available lay evidence and the complexity of medical facts involved." Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


Once a prima facie case of work‑relatedness is made, the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870.  To make a prima facie case it must be shown that (1) the employee has an injury and (2) an employment event or exposure could have caused it.  If the presumption attaches, the most recent employer must come forward with substantial evidence that the disability is not related to that period of employment.  See Burgess Co. v. Smallwood, 623 P.2d 313 (Alaska 1981).


To overcome the presumption of compensability, the employer must present substantial evidence the injury is not related to the most recent employment. See Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion’." Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 21b).  In Fireman's Fund American Insurance Cos. v. Gomes., 544 P.2d 1013, 1016 (Alaska 1976), the Court explained two possible ways to overcome the presumption: (1) produce affirmative evidence the injury was not work‑related or (2) eliminate all reasonable possibilities the injury was work‑related.


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determining whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.


In a claim involving multiple injuries or exposures, liability is imposed "on the employer or insurer at the time of the most recent injury that bears a causal relation to the disability." Ketchikan Gateway Borough v. Saling, 604 P.2d 590, 595 (Alaska 1979).  The last injurious exposure rule combined with the presumption of compensability set forth in AS 23.30.120(a) imposes liability on the most recent employer when a "preliminary link" between the disability and the employment is established. Providence Washington Company v. Bonner, 680 P.2d 100 (Alaska 1984).


We must make two determinations: Whether employment with the most recent employer "aggravated, accelerated, or combined with" a pre‑existing condition; and if so, whether the aggravation, acceleration or combining was a "legal cause" of the disability, i.e., "a substantial factor in bringing about the harm." United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983), (quoting Saling, 604 P.2d at 597‑8).  An aggravation, acceleration, or combining with, is a substantial factor in the disability if it is shown that "but for" the subsequent employment the disability would not have happened, and the subsequent employment was so important in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it. Fairbanks North Star Borough v. Rogers & Babbler, 757 P.2d 528, 533 (Alaska 1987).


In a case involving a pre‑existing condition, "[T]he claimant need only prove that "but for" the subsequent trauma the claimant would not have suffered disability at this time, or in this way, or to this degree." Id. at 533. If the most recent employer produces substantial evidence that the injury was not work‑related, the presumption drops out as to the most recent employer.  We then proceed through the same analysis with the first employer.  Assuming the presumption is overcome as to the first employer, we must then weigh all of the evidence in order to make the ultimate factual determination:


[W]hether [Employee's most recent] employment . . . was a substantial factor in causing the disability from which he now suffers. If the board finds that this proposition is more likely so than not so, then [ANI) is liable.  If the board finds that the evidence on this point is equally balanced or that it establishes that [Employee's] employment in..... [1989 ‑1990] more likely than not was not a substantial factor in causing his current disability, then [II] must be found liable.

(Id. at 872).


Another longstanding principle that must be included in our analysis is that inconclusive or doubtful medical testimony must be resolved in the employee's favor.  Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1190 (Alaska 1984); Kessick v. Alyeska Pipeline Service Co, 617 P.2d 755, 758 (Alaska 1980); Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978); Beauchamp v. Employers Liability Assurance Co., 477 P.2d 933, 996‑7 (Alaska 1970).  We have not been instructed by the court in the application of this rule in claims involving multiple insurers. Cf.  Veco, 693 P.2d at 869.


We find Employee's condition involves highly complex medical questions and requires medical evidence to raise the presumption.  We find Dr. Taylor's testimony is sufficient to raise the presumption that Employee's current and permanent disability is the result of his most recent employment, and ANI would be liable.  We find Dr. Newman's testimony is sufficient to overcome the presumption.


We find Dr. Newman's testimony is sufficient to raise the presumption against II.  We find II failed to overcome the presumption. We find Dr. Taylor's testimony is doubtful, inconclusive, and contradictory.  We find it is insufficient to overcome the presumption.  "When the evidence offered to rebut the claim is uncertain, the presumption operates to uphold the compensability of the claim." Grainger v. Alaska Workers' Compensation Board, ___ P.2d ___  (No. 3666) (February 22, 1991) (Alaska).


Despite II's attorney's close and thorough questioning of Dr. Newman, the doctor did not retreat from his opinion that the most recent exposure was merely a temporary aggravation of Employee's condition which began when Employee worked for Employer in 1984.  Like II, we find it hard to believe that Employee's more severe exposure with more severe symptoms and changes in triggering agents does not reflect a worsening of his condition.  After all, if a less intense exposure in 1984 produced the permanent asthmatic condition, why wouldn't a more intense exposure produce permanent changes?  However, because this is a complex medical issue, we have little discretion in accepting or rejecting the medical expert's opinion.
 No weaknesses were demonstrated in Dr. Newman's examination or report that would justify our disregarding his opinion. See Black v. Universal Serv. Inc.,627 P.2d 1073, 1075‑ 6 (Alaska 1981).  Therefore, we must accept his expert opinion.


Because we must later address the notice requirement under AS 23.30.100 and because Employee has asked us under §100(d)(2) to excuse his failure to give timely notice, we also consider Employee’s claim against II without the presumption.  Even without the presumption, we find Employee proved his claim by a preponderance of the evidence.  We would again resolve Dr. Taylor's doubtful testimony in Employee's favor.  Again, although Dr. Newman's opinion is troubling, it is neither doubtful or inconclusive.  It clearly establishes II's liability.  II presented no contradictory evidence.  We conclude the preponderance of the evidence supports Employee's claim against II.


Because we have found the II failed to present sufficient evidence to overcome the presumption and because we have found II liable even if the presumption is not applied, we now consider II's contention that the claim is barred by either AS 23.30.100 or AS 23.30.105(a).


AS 23.30.100(a) requires notice of an injury be given within 30 days after the date of the injury.  Failure to give notice does not bar a claim if under AS 23.30.100(d)(2) we excuse the failure to give notice because for some satisfactory reason notice could not be given.


In Alaska State Housing Authority v. Sullivan, 518 P.2d 759 (Alaska 1974), the Alaska Supreme Court affirmed our decision suspending the running of the limitation for notice under section 130 until the employee, as a "reasonable" person would realize the nature, seriousness, and cause of his injury.  Professor Larson discusses the "seriousness" factor in 2B A Larson, The Law of Workmen's Compensation §78.41(e) at 15‑253 to 15‑254 (1989):


The second of the three features [ the seriousness] of his condition . . . is a salutary requirement, since any other rule would force employees to rush in with claims for every minor ache, pain or symptom. So, if claimant knows he has some shortness of breath, a back injury, or even a hernia, failure to file a claim promptly may be excused if claimant had no reason to believe the condition serious . . . .


Employee knew the "asthma‑like" symptoms first appeared while he was working for Employer in 1984 ‑ 1985.  He knew that the symptoms worsened when he worked with certain materials, and lessened when he was away from work.  This would suggest that he knew or should have known that the employment at least played a part in causing his symptoms.


Employee admitted he recognized he had "asthma‑like" symptoms in 1985 and self‑medicated with Primatene tablets.  This medication apparently helped relieve his symptoms.  He may have known the nature of his condition, but we find he was reasonable in not seeking medical treatment and in considering it not to be a serious problem.  He continued to work; he was not disabled.  He quit to become self‑employed.  He worked for other employers doing similar work, although with less exposure to certain triggering materials.  There was no evidence that he selectively chose his employments to avoid coming in contact with certain triggering materials.


II contends that in late 1986 when Employee had pneumonia he knew or should have known that his occupation was causing his asthma.  There is a note on the Northcare chart which says "Allergic to sawdust?" An allergy and asthma are two different conditions.  Furthermore, there is no explanation of this comment.  For all we know, it was a question the doctor meant to follow‑up on rather than a comment made by Employee.  The other notes that there were environmental exposures do not reflect any indication of a diagnosis of asthma or that it was an occupational disease.  Probably the doctor would be concerned that a person with pneumonia avoid certain environmental conditions, such as sawdust and fumes, that could add an additional stress to the lungs.


In conclusion, we find Employee did not reasonably know until his 1989 exposure the nature, cause and seriousness of his condition.  Therefore, under AS 23.30.100(d)(2) we excuse his failure to give notice in 1985 or 1986 as II argues he should have done.


II argues that it did not receive notice until Employee filed his petition in October 1990.  However, notice was given to the employer in 1989.  Under AS 23.30.030(3) "notice to or knowledge of the occurrence of the injury on the part of the insurer employer is notice or knowledge on the part of the insurer." Accordingly, Employee's failure to give notice to II until October 1990 is not a bar to the claim.


At the time of Employee's injury, AS 23.30.105(a)
 provided:


The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of his disability and its relation to his employment and after disablement.  However, the maximum time for filing the claim in any event other than arising out of an occupational disease shall be four years from the date of the injury, and the right to compensation for death is barred unless a claim therefore is filed within one year after the death, except that if payment of compensation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of the last payment.  It is additionally provided that, in the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall be determined

by the board, time limitations notwithstanding.


The four‑year time limit for filing claims in the second sentence of § 105(a) was rendered inapplicable by the Supreme Court in W.R. Grasle v. AWCB, 517 P.2d 999 (Alaska 1974).  The remainder of this subsection provides a two‑year limit for the filing of claims from the time of the injury, the time of disablement, or the time of manifestation of latent defects, whichever comes last. Id.


In 3 A. Larson, The Law of Workmen's Compensation § 78.41 (1983), Professor Larson discusses the issues to be considered in determining whether the statute of limitations for filing a claim for workers' compensation has begun to run.


The time period for notice of claim does not begin to run until the claimant, as a reasonable person, should recognize the nature, seriousness and probable compensable character of his injury or disease.

Id. at 15‑155.


As to the nature of the injury or illness: Plainly claimant should be expected to display no greater diagnostic skill than any other uninformed layman confronted with the early symptoms of a progressive condition.  Indeed, it has been held that the reasonableness of claimant's conduct should be judged in the light of his own education and intelligence, not in the light of the standard of some hypothetical reasonable person of the kind familiar to tort law.

Id. at 15‑206 to 15‑207.


Finally, . . . the claim period does not run until the claimant has reason to understand the nature and gravity of his injury but also its relation to his employment.  Even though the claimant knows he is suffering from some affliction, this is not enough to start the statute if its compensable character is not known to the claimant.

Id. at 15‑216 to 15‑217.


The Act defines "disability" as the "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." AS 23.30.265(10).  In Vetter v. Alaska Workers' Compensation Board, 524 P.2d 164, 166 (Alaska 1974), the Court stated: "The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such but rather a loss of earning capacity related to that employment."


In this case, there was an exposure and continued symptoms, but there was no disablement until September 1989.  Employee's claim against Employer
 was filed in 1990; accordingly it was timely.


Therefore, we conclude any medical expenses and disability benefits due Employee after August 16, 1990, are the responsibility of II and not ANT.


Employee requested actual attorney's fees for 20.9 hours of legal services at $150.00 per hour provided during the period before the hearing and legal costs of $39.28. In addition to the time itemized in his affidavit, Employee's attorney stated that an additional two and one‑half hours had been spent in preparing for the hearing as well as five hours at the hearing.  This brings the total fee requested to $4,260.00. II did not dispute Employee's requested attorney's fees.


We find the claim was controverted for purposes of AS 23.30.145(a). We have not yet determined the compensation and medical benefits Employee will receive as a result of our decision.  We find the claim was complex with numerous issues, required the attorney attend depositions of expert medical witnesses, and required defending against two Insurers, both of whom contended they were not responsible for Employee's condition.  We find that this claim justifies a fee in excess of the statutory minimum fee provided in § 145(a).  As II did not dispute the request for actual fees or the legal costs, we award the requested amount. In the event the statutory minimum attorney's fee provided in § 145(a) exceeds the attorney's fees we have awarded, II shall pay the statutory minimum fee.


ORDER

1. Employee's claim for benefits against Alaska National Insurance Company after August 16, 1990, is denied and dismissed.


2. Industrial Indemnity shall pay any medical and disability benefits due Employee after August 16, 1990, or shall reimburse Alaska National Insurance Company any benefits it paid Employee after August 16, 1990.


3. Industrial Indemnity shall pay Employee's attorney's fees of $4,206.00 and legal costs of $39.28.


DATED at Anchorage, Alaska this 11th day of March, 1991.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom 


Rebecca Ostrom, 



Designated Chairman

CONCURRENCE OF BOARD MEMBER DONALD R. SCOTT:


Although I agree with Ms. Ostrom and the above analysis, I do so despite the fact that I believe the result is incorrect and despite the fact that logic and reason cause me to disbelieve the evidence.  I believe the Supreme Court has left us no alternative.


The only evidence we have that Employee's symptoms arose from his first employment with Employer in 1984 ‑ 1985 is his testimony. He presented no witnesses to support his testimony, nor did he obtain medical treatment at that time which would have substantiated his complaints.  However, his credibility was not challenged; we must accept his testimony as we have no basis for rejecting it.


In addition, Employee's testimony and Dr. Newman's testimony appeared to have been well rehearsed and to dovetail so precisely that ANI was assured of being relieved from responsibility. Dr. Newman's answers were so pat and his convictions so firm, it is a challenge to believe him.  It is rare that we see a physician who is so sure about causation and extent of disability, especially when Dr. Newman did not examine Employee in 1984 ‑ 1985, and even he has to admit that the guidelines for determining the categories of asthma are fairly crude, there are no hard and fast definitions, and the symptoms wax and wane making determinations difficult.  Again, there was no contradictory medical evidence, so we have no basis for rejecting Dr. Newman's testimony other than our own logic, reason, and experience gained from many years of service on this Board.  However, the Supreme Court has made it clear that we must accept expert testimony unless it is demonstrated that the expert's knowledge of the case is so slight as to make his opinion virtually worthless. I cannot make that finding; thus I am forced to conclude that Employee's testimony coupled with Dr. Newman's opinion supports finding the 1984‑1985 exposure responsible for his present asthmatic condition.



 /s/ Donald R. Scott 


Donald R. Scott, Member

RJO:rjo


if compensation is payable under the terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days after the due date unless an interlocutory injunction staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Michael Been, employee/applicant, v. J.H. Heritage Construction, employer, and Alaska National Insurance Company, insurer, and Industrial Indemnity, insurer/defendants; Case No. 8929530; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 11th day of March, 1991.



Dwayne Townes, Clerk
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    �Apparently because Employee did not immediately file a notice of injury, Employer and ANI did not know of his time loss or medical expenses.  Accordingly, no workers compensation benefits were paid at that time.


    �ANI contends Employee was medically stable as of August 16,


1990, and that ANI overpaid TTD benefits for a period of three


weeks and two days. (November 18, 1990 Compensation Report).  The


other parties did not dispute ANI's contention.


    �See A. Larson and J. Lewis, The Alaska Workers' Compensation Law: Fact�Finding, Appellate Review, and the Presumption of Compensability, 2 Alaska L. R. 1, 12 �20 (1985).


    �AS 23.30.005(a) was amended effective July 1, 1988.  However, that amendment does not apply to the claim against II.  Section 48, Chapter 79, SLA 1988.


    �Under AS 23.30.030(3) notice to the employer is notice to


the insurer, jurisdiction over the employer is jurisdiction over


the insurer, and the insurer is bound by all orders and awards


against the employer.







