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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MARY J. PORTER,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 9003199


v.
)



)
AWCB Decision No. 91-0063

VECO, INC.,

)



)
Filed with AWCB Anchorage


Employer,
)
March 13, 1991



)


and
)



)

EAGLE PACIFIC INSURANCE COMPANY,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


This claim was heard at Anchorage, Alaska, on March 6, 1991.  Employee was present and represented by attorney William Erwin.  Defendants were represented by attorney Tasha Porcello.  The record closed at the end of the hearing.


ISSUES

1. Is Employee's carpal tunnel syndrome compensable?


2. Is Employee's attorney entitled to actual attorney's fees?


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Employee began to work for Employer on August 29, 1989.  On that day, she completed an Application for Employment which included a health questionnaire. It stated, "please indicate if you have had or been treated for any of following conditions." Among the conditions listed were "intestinal trouble, gallbladder disease, diarrhea," and "back condition, disc, muscle strain." At the bottom of that section, it stated: "If you have not had any of the above, write "none." Employee wrote none.


Employee also completed a separate "Health Questionnaire" which asked, "Have you ever had or have you ever been treated for. . . .," and listed 43 conditions.  Among the 43 conditions were such general things as "fainting/dizzy spells," "headaches," and "other problems, diseases, conditions, "as well as such specific things as "cerebrovascular disorder," "compressed air sequelae, " and "ionizing radiation injury." Employee answered "no" to all the questions, including "joint injury or pain."


Defendants submitted copies of Employee's medical records from Anchorage Neighborhood Health Clinic.  Among the records was an August 23, 1989, note of a telephone call from Employee regarding sudden onset of sharp pain "under [right] breast area radiating around to spine and right shoulder." Employee was seen at the clinic on August 24, 1989, for her complaints of pain in the right upper quadrant, "round to back and [up] to right shoulder, felt sick since Sun.  Has had diarrhea since Sun. also. . . has pain on [right] side of back to hip area." (August 24, 1989, chart note.)


Martha Cotton, M.D., noted in Employee's chart that "she's had evaluation for gallbladder disease several years ago but nothing in the last few years." Employee's "tenderness with palpation in the right upper quadrant . . . would be compatible with some gallbladder disease.  This was minimal . . . . I think that she at the very least needs a gallbladder ultrasound . . . which will be done . . . this afternoon." The follow up visit on August 25, 1989, indicated she was feeling much better.  The doctor indicated she questioned whether Employee had a ruptured ovarian cyst or gastroenteritis.


In addition her chart reflects a visit on August 5, 1987, for a knee injury that was reactivated during the course of an examination for hip pain.  It was noted that she had an old knee injury from high school.  Her knee pain and swelling persisted through August 11, 1987.  Her chart notes for that date reflect that she was given a knee support, and advised to stay on crutches.  She was still experiencing knee problems as of August 27, 1987, but she was improved. (Swartz chart note, August 27, 1987).


On November 23, 1987, she was seen again at the clinic, this time for back pain.  The doctor diagnosed a back strain.


Employee had also been seen at the clinic on December 20, 1986 for complaints that her "[right] shoulder hurts intermittently [with] heavy lifting.  Hands hurt occasionally ‑ wrists bilaterally].  Recently quit job due to this (cook).  No other joint pain but [history of] low back pain." The diagnosis was "[right] shoulder [pain] ‑ poss[ibly] mild bursitis . . . ."


Employee's wrist complaints caused her to return to the clinic on April 26, 1989, with complaints of "hands becoming numb [and] painful, right greater than left, since October. . . ." She was diagnosed as probably having carpal tunnel syndrome.  She was given a wrist splint for the right hand, medication, and was told to get a splint for the left hand if the right splint helped.  She was advised to follow up in one to two weeks and would be referred for nerve conduction studies.  She returned on May 10, 1989, reporting that her hand felt better.  She was advised to use the wrist splint only at night, to continue her medications, and if she did not continue to improve she would be referred for nerve testing.


Employee was asked specifically about her wrist problems at the hearing and why she had not mentioned the problem on her employment application.  She testified that at the time she completed the form she thought she was cured and did not need to mention it.


After beginning employment in late August, 1989, Employee returned to the clinic on October 25, 1989, complaining of left wrist pain "which she relates is recurring with repetitious movements.  She has had it last week and a half and she states that at work she has been doing a lot of filing." (Cotton October 25, 1989 chart note).


On January 24, 1990, Employee saw Harold Johnston, M.D., at the clinic for complaints of right shoulder pain which she had had intermittently for two years, and which flared up about two weeks before her visit.  The doctor noted "she has been doing work which requires a lot of arm movement over head.  She also has carpal tunnel syndrome." Dr. Johnstone suggested injections if her carpal tunnel syndrome did not improve.  He gave her a note to take to Employer which said, "Mary Porter is under my care for [right] shoulder tendinitis and should not do work requiring use of her hands above shoulder level until further notice . . . ."


Employee returned to work wearing wrist splints.  Her supervisor noticed her wrist splints, and took the doctor's note to the risk management department.  Employee was off work the next day, and was terminated the following day, January 26, 1990.


Employee testified that she was hired by Employer as a project clerk.  Her job initially involved paperwork.  She would pick up a large stack of invoices, remove staples with a staple puller, tape certain invoices onto larger pieces of paper, put the invoices back in order, stamp them, write an item code and date on them, and xerox them.  She did no typing or computer work at that time.  She did this work up to ten hours a day.  She testified in her deposition she did not do any filing in the period of August, 1989, to January, 1990. (Porter Dep. 20 ‑ 21).


In January Employee became an accounting clerk, because the coding work was completed.  As an accounting clerk she worked with the invoices, putting them into the computer.  She also did filing, handled phone calls, corrected problems with the invoices, and matched contracts with the bills.  She testified in her deposition that she added up the cost of the billings and spent at least eight hours a day entering items into a computer. (Id. at 22‑23).  She spent one week in training and then began doing the job. (Id. at 23). In addition to her work, Employee took advantage of computer training offered by Employer.  She testified she spent about an hour a day, five days a week working on this program.  She also enrolled in two typing classes at the University of Alaska beginning in the Spring Semester, January, 1990.  She testified she dropped one of the classes.


In her deposition, Employee testified:


Q. Were you shoveling snow in January of 1990?


A. I could have been; I don't remember.


Q. Most people who live in apartments don't shovel snow.  Is there a reason why you might have been shoveling snow?


A. Well, for the apartment outside where I live.


Q. You shovel right outside where you live?


A. Yes.


Q. The apartment manager doesn't take care of that?


A. Well, I take care of that myself.


Q. And why is it that you take care of that yourself?


A. Well, I take care of it because I'm custodian of the building.

(Porter Dep. at 52 ‑ 53).


Employee subsequently testified she vacuumed the hallways and stairs, cleaned up the laundry room, cleaned some apartments when tenants moved out, and shoveled snow or swept all the sidewalks around the building depending upon the season.  She testified on direct examination that if she did not do the work, it didn't get done because there was no one else to do it.  She testified on direct examination that she shoveled all the snow no matter how deep it was.  There was about 100 feet of sidewalk to shovel.  She testified she shoveled less snow in December 1989 and January 1990 because of the number of hours she was working.


Defendants presented evidence about the amount of snowfall in December 1989 and January 1990. It snowed frequently during this period as demonstrated in the following chart:


DATE
SNOWFALL


December 22
6 inches


December 23
1 inch


December 25
2.4 inches


January 2
2.5 inches


January 7
4 inches


January 14
2.5 inches


January 22
4.8 inches


Contrary to her direct examination, Employee testified on cross‑examination that the maintenance man would sometimes shovel snow.  When asked about this conflict in her testimony, Employee stated that she just remembered that while she was testifying at the hearing.


Defendants presented the testimony of Jim Henry who arranged the computer training classes.  He testified no employee did the training every day.  He testified about 80 percent of the program was reading the computer screens, and about 20 percent of the time was spent doing key strokes.


Defendants presented the testimony of Joan Brewer, the accounts receivable manager and one of Employee's supervisor.  She testified as follows about the hours Employee worked on a two‑week basis:


PERIOD ENDING

HOURS WORKED


November 19, 1989

72 hours plus 3 hours overtime


December 3, 1989

40 hours total


December 17, 1989

44 hours total


December 31, 1989

40 hours total


January 14, 1990

72 hours total


Brewer was not at work on January 19, 1990, but testified that if Employee had started a new job on the last hour of that day, it would have been a training period.  Brewer also testified that the computer training involved a lot of reading and very little typing.


Defendants also presented the testimony of Rhonda Foster, the accounts receivable supervisor.  She testified that Employee's work as a coder did not involve typing. In performing the data entry work, Foster testified it required entering five to eight numbers on a screen.  Both Foster and Henry testified that all the employees took 15 minute breaks at 10 a.m. and 3 p.m., as well as a break for the lunch hour at noontime.


Foster was the supervisor to whom Employee gave Dr. Johnston's note on January 24, 1990.  Foster testified that when Employee gave her the note Employee told her the problem was not work related, but rather was the result of shoveling snow.


Employee was treated by Richard Garner, M.D., for her carpel tunnel syndrome.  He testified that taking Employee's history of her work duties and her symptoms "at face value" that the repetitive duties at work caused or aggravated her pre‑existing condition to produce the carpal tunnel syndrome. (Garner Dep. 17 ‑ 20).  Dr. Garner was not aware of Employee's prior history of wrist complaints and hand pain. (Id. at 20).


Defendants had Employee examined by Peter Nathan, M.D. Employee testified that he spent about three hours going over her history and having her demonstrate her work duties. In his May 30, 1990, report Dr. Nathan stated:


[T]here is nothing to suggest that her work activities from August to October 1989 materially affected the course of the underlying median neuropathies.  Although the patient describes having experienced symptoms while working, this in not an unexpected consequence of hand use in the presence of severe median neuropathies with which she presents.

In a June 13, 1990, letter Dr. Nathan stated:


I believe that Mrs. Porter's bilateral carpal tunnel syndrome is the result of an intrinsic or idiopathic entrapment neuropathy of the median nerves at the level of the wrists . . . . an analysis of the hand activities involved in Mrs. Porter's job at Veco, Inc. revealed no activity or pattern of activities which would result in the counterforces necessary to account for the focally severe lesions of the median nerves which were identified on nerve conduction study.


In a July 19, 1990, letter Dr. Nathan explained:


[I]diopathic or intrinsic process . . . means that these underlying conditions are the result of some factor or factors that arise from within the individual, possibly genetically determined.  I do not believe that external factors such as her occupational hand activities have contributed to the development of these conditions.


Employee was examined by Robert Lipke, M.D. , a hand specialist we selected in accordance with AS 23.30.095(k) . In his report dated October 9, 1990, Dr. Lipke stated, "I do feel that her work as a data entry clerk probably resulted in significant aggravation of her underlying CTS and made the situation worse."


Defendants deposed Dr. Lipke.  He testified that he relied upon Employee's description of her job as a coder, which he understood she did for eight to twelve hours a day for five months. (Lipke Dep. 26 ‑ 27).  He also stated that shoveling snow could aggravate preexisting carpal tunnel syndrome. (Id. at 28).  Dr. Lipke testified that someone who has carpal tunnel syndrome can do light‑duty work of no more than four hours of typing a day with ten minute breaks. (Id. at 21).


Employee's attorney asked Dr. Lipke whether the new information he received during the course of his deposition about Employee's duties and the amount of time spent performing data entry work as well as her snow shoveling activities caused him to change his report or otherwise withdraw it.  He testified that he would "probably not issue this report at this time.  " He would want more information about Employee's work duties and the repetitious use of her hands.  If his previous understanding of Employee's duties were correct, that is she did data entry work for eight to twelve hours a day for five months, then he would stand by his report. (Id. at 36.)


All of the doctors agree that Employee needs surgery for her carpal tunnel syndrome and that she has not reached maximum medical improvement.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.120 provides:


(a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that


(1) the claim comes within the provisions of the chapter;


(2) sufficient notice of the claim has been given;


(3) the injury was not proximately caused by the intoxication of the injured employee . . . .


In Burgess Co. v. Smallwood, 623 P.2d 313 (Alaska 1981), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment for the presumption to attach. 623 P.2d at 316.  "[I]n claims 'based on highly technical medical considerations, 'medical evidence is often necessary in order to make that connection." Id. at 316 (quoting Commercial Union Cos. v. Smallwood, 550 P.2d 1261, 1267 (Alaska 1976).  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie case the employee must show that (1) he has an injury and (2) an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 210).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016‑ (Alaska 1976), the Court explained two possible ways to overcome the presumption:

(1) produce affirmative evidence the injury was not work‑related or

(2) eliminate all reasonable possibilities the injury was work‑related.


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determining whether medical evidence is necessary to overcome the presumption. Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869. If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P. 2d 71, 72 (Alaska 1964).


A preexisting condition is compensable if the industrial injury aggravates, accelerates, or combines with the pre‑existing condition to cause disability.  Thornton v. Alaska Workmens' Comp. Bd., 411 P.2d 209 (Alaska 1966).


In Fairbanks N. Star Bor. v. Rogers & Babler, 747 P.2d 528 (Alaska 1987), the court discussed the employee's burden of proof in a case involving a pre‑existing condition.  "[T]he claimant need only prove that "but for" the subsequent trauma the claimant would not have suffered disability at this time, or in this way, or to this degree." Id. at 533.


Another longstanding principle that must be included in our analysis is that inconclusive or doubtful medical testimony must be resolved in the employee's favor. Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1190 (Alaska 1984); Kessick v. Alyeska Pipeline Service Co, 617 P.2d 755, 758 (Alaska 1980); Miller v. ITT, Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978); Beauchamp v. Employers Liability Assurance Co., 477 P.2d 933, 996‑7 (Alaska 1970).  Recently in Grainger v. Alaska Workers' Compensation Board, ‑ P.2d ‑ (No. 3666) (February 22, 1991) (Alaska), the supreme court explained that "[w]hen the evidence offered to rebut the claim is uncertain, the presumption operates to uphold the compensability of the claim."


We find Dr. Garner's testimony is adequate to raise the presumption.  We find Dr. Nathan's opinion overcomes the presumption.  We find Dr. Nathan's opinion is not uncertain.  Although he could not state precisely what caused Employee's problem, he could state unequivocally that her work duties did not aggravate her preexisting condition.  He spent several hours with her reviewing her work duties and was well‑informed about her history.


Because the presumption was overcome, Employee has the burden of proving all the elements of her claim.  As noted in the Anchorage Neighborhood Health Clinic's chart note of July 31, 1987, Employee is a "poor historian." We do not accuse her of lying or testifying falsely.  Instead, we find she has difficulty remembering and her answers are not always direct and complete.  However, we do find that at times, such as the deposition questions about shoveling snow, Employee was intentionally evasive.


In completing the employment health questionnaires, Employee did not fully disclose her past history.  We can understand that she might have forgotten some of her history, especially things that happened three or more years ago.  We can also understand that she might not have recognized that carpal tunnel syndrome involved a condition in her wrist joint.  However, we find it hard to believe that she could have forgotten her gallbladder problems and shoulder problems which occurred just days before she completed the health questionnaires.  We find Employee is not a credible witness.  AS 23.30.122.


Although Defendants witnesses often testified about things outside their actual knowledge or area of expertise, we find Employee's actual work duties were more correctly portrayed by the testimony of Brewer, Henry and Foster.


We find Dr. Garner and Dr. Lipke were not fully informed about Employee work duties.  We find Dr. Garner was not fully informed about Employee's past health history.  We find their opinions should be given less weight because they were not based upon accurate data.  Dr. Lipke said he would not have issued his report if he had known the true extent of Employee's work duties and non‑work activities.  We find Dr. Nathan was better informed about Employee's history and her work duties.  We find his report is entitled to more weight. Weighing all of the evidence, we conclude that Employee failed to prove that her carpal tunnel condition is the result of her work duties aggravating, accelerating or combining with her pre‑existing condition.  We deny her claim for benefits.


ORDER

Employee's claim for benefits is denied and dismissed.


DATED at Anchorage, Alaska this 13th day of March, 1991.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom 


Rebecca Ostrom, 



Designated Chairman



 /s/ Joanne R. Rednall 


Joanne R. Rednall, Member

RJO:rjo

If compensation is payable under the terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days after the due date unless an interlocutory injunction staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Mary J. Porter, employee/applicant, v. VECO, Inc., employer, and Eagle Pacific Insurance Company, insurer/defendants; Case No. 9003199; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 13th day of March, 1991.



Dwayne Townes, Clerk

�








    �Defendants submitted additional written argument on March 7, 1990.  Because the record had closed and this was such a flagrant disregard of the opposing party's rights, the designated chairman disregarded the document.  She did not permit the other board members to see the document.  The boards decision had been reached before this document had been received, and Defendants' action made no difference in the outcome.







