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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

EMERY GOBLE,
)



)


Employee,
)
DECISION AND ORDER



)


v.
)
AWCB Case Nos.
8806463



)

8912910

SOUTHEAST TIMBER,
)



)
AWCB Decision No. 91-0064


Employer,
)



)
Filed with AWCB Juneau


and
)
March 14, 1991



)

ALASKA TIMBER INSURANCE
)

EXCHANGE,
)



)


Insurer,
)



)


and
)



)

HORIZON LOG,
)



)


Employer,
)



)


and
)



)

WAUSAU INSURANCE COMPANY,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


We met in Juneau, Alaska on 14 February 1991 to hear Employee's claim for temporary total disability compensation (TTD), a determination of Employee's compensation rate, interest, vocational rehabilitation, payment of medical and related travel expenses, and attorney's fees and costs.  Employee is represented by attorney Patrick E. Murphy.  Defendant Southeast Timber and its insurer (Southeast) are represented by attorney James R. Webb.  Defendant Horizon Log and its Insurer (Horizon) are represented by attorney Paul M. Hoffman.  The panel quorum was comprised of the Commissioner's designee, Mr. Lair, and the labor member, Mr. Richards.  For our convenience we requested Mr. Murphy to submit an updated attorney's fees affidavit.  That affidavit was received on 19 February 1991 and we closed the record on that date.


Employee is a 49 year‑old lifelong logger who completed the eleventh grade.  In recent years he has primarily operated tracked, hydraulic log loading equipment which is used to load, unload, and sort logs.  This equipment, called a "loader" or a "shovel," is operated while seated by use of hand controls.  Foot pedals are used only occasionally for moving the equipment. (Employee's dep., P. 18‑19.)


On 9 April 1988, while working for Southeast, Employee injured both lower extremities when he slipped while dismounting his 235 Cat Loader.  He continued to work for the remainder of the day but reported the injury on April 10th.  The Report of Occupational Illness or Injury, (hereafter, Report of Injury) which was completed by the camp secretary, indicates Employee injured his "right knee and left foot." (Emphasis added.) Employee testified he injured both knees when he fell and so informed Southeast.  Employee asserts he hyper extended his left knee , although it was less painful than his right knee and left ankle which were both swollen.


Employee saw Rick Wood, M.D., in Ketchikan on 12 April 1988 for left foot and right knee pain.  Dr. Wood found a soft tissue injury of the left foot with no swelling or bruising
 and evidence of a recent injury to the right knee which was diagnosed as traumatic prepatellar bursitis.  Employee desired to continue working, and Dr. Wood released him to do so with medications and a knee immobilizer.  Employee missed only one day of work as a result of this injury.


Employee slipped on the loader again on 2 June 1988 but caught himself with his hands, wrenching his upper back.  H.J. Henderson, M.D., diagnosed a thoracic spine strain and kept Employee off work for four days.  Thereafter, Employee continued to work through September 1988 when Southeast had financial problems and became unable to honor the payroll checks.  Employee worked very long hours operating the loader; often for 11 to 12 hours a day, seven days a week; and earned $42,154 during the year.


Employee testified both knees ached constantly during work in 1988 and that his left knee became swollen every three to four months. He stated: "My legs, if I'd sit with my legs straight, then it would hurt when I tried to bend them.  Then when I'd sit  with them on the floor, then I'd have to get up slow because they wouldn't straighten out without it hurting." (Employee dep. pp. 44-45.) Employee testified his knees became progressively worse during 1988 and that he felt he would eventually have to obtain medical care.  He stated: "They wasn't bad enough that I couldn't take the pain.  I was making good money and I didn't want to take off work to do it.  And I don't go to the doctor until I can't go no more.  That might be wrong, but that's the way I do.  I'm not that fond of doctors either." (Id. at 59‑60.)


Ted "Jake" Pederson was the sort‑yard foreman and Employee's immediate supervisor at Southeast.  Mr. Pederson was operating a loader next to Employee's loader when Employee fell.  Mr. Pederson testified he saw Employee hit the ground, and that Employee informed him he had injured both knees. (Pederson dep., pp. 16‑17.) Mr. Pederson also testified that Employee informed him his knees became swollen on a few occasions and that he observed Employee operating the loader with his feet out the window. (Id. at 19‑20.) In response to a question about which knee was swollen, Mr. Pederson identified Employee's left knee, stating: "When he sat in that shovel, I would say it was the left leg that was sticking ... out the door.  He stuck it out the door to keep it straight ... the door is on the left, so I would say the left leg." (Id. at 22.) Mr. Pederson also advised Employee to seek medical attention for his knees. (Id. at 24.)


Mr. Pederson was also Employee's supervisor the following year (1989) at Horizon.  He testified he observed no aggravating incidents affecting Employee's knees subsequent to the 1988 injury. (Id. at 35‑36.)


Delbert "Butch" Mullin was the logging camp supervisor for southeast.  Mr. Mullin was in the camp office when Employee reported the April 1988 injury.  Mr. Mullin testified Employee reported injuring both knees, subsequently complained about pain in both knees, and was aware of no other injuries to Employee's knees in 1988. (Mullin dep., pp. 5‑6, 8, 10.) Mr. Mullin also testified he believed Employee was unaware of the seriousness of his knee injury at the time. (Id. at 7.)


Stanley McMillion was the construction supervisor for Southeast during 1988.  His handwritten statement provides in pertinent part:


I worked with and around Emery Goble for the year and was very aware of his knees and the problems he was having with them, after the accident of falling off the shovel in the spring of 1988. I have been in close contact with Emery and he is still having problems with his knees.

(McMillion Affidavit, 30 November 1990.)


After discontinuing employment at Southeast in September 1988 Employee came in contact with David C. Barden, the wood supervisor (manager) at Horizon, about a log loading job.  In December 1989 Employee was promised the job when a new machine arrived. On his health questionnaire, completed 24 February 1989, Employee denied knee injuries or trouble, and denied difficulty "lifting, bending, reaching, twisting, etc." Employee began work for Horizon at the end of February 1989.  He testified he worked 10 hours a day or more.  Mr. Barden testified he observed employee regularly and saw no limping or problem with his knees. (Barden dep. p. 20.)


On 8 June 1989 Employee slipped off the track of his loader again.  His Report of Injury indicates he landed with his left foot between two rocks, injuring his foot and ankle.  D. A. Coon, M.D., diagnosed a sprain and strain of the left ankle and released Employee to return to work on 12 June 1989.  Employee continued to work until 19 September 1989.  Employee testified he left work because of "family" problems and to obtain care for his knees which were becoming worse.  There was no knee injury reported during Employee's employment at Horizon.  At hearing, Employee testified he did not file a claim against Horizon because he did not injure his knees while working there, and that the injury occurred in April 1988.


Employee returned to his home in Washington and worked for about three to four weeks for one logging company and about three weeks for another.  Part of this employment was operating a yarder which involved much more use of his knees as it requires the operator to constantly hold the brakes with his feet.  Employee testified he would work a couple of days and then have to take off because his legs became swollen.  Employee also stated he needed money and worked to avoid losing his home.


Employee received unemployment benefits from November 1989 until March 1990.


On 13 December 1989 Employee saw Larry D. Hull, M.D., on referral from Dick J. Newell, D.O. Dr. Hull is a board certified orthopedic surgeon.  Employee reported to Dr. Hull he "had several spells of difficulty with his knee following an industrial accident in the summer of 1988." Employee's knee was swollen after "being on his knees for a couple of hours moving some firewood around." Dr. Hull drained fluid form Employee's left knee and diagnosed acute synovitis (inflammation and swelling) , mild medial collateral ligament instability, a cartilage injury and roughness in the back of the kneecap. (Hull dep. p. 7.) An MRI exam was conducted in August 1990 which showed a severely deteriorated medial meniscus associated with osteoarthritic changes and a possible tear of the anterior horn of the lateral meniscus. (Id. at 14‑15.)


In July 1990 Employee sought treatment for his left knee from Daniel P. Elizaga, M.D., a board certified family practitioner.  Employee complained of left knee swelling and pain which he related to an injury in Alaska.  Employee also reported he twisted his knee a few days previously when he stepped in a hole.  Left knee joint effusion and a left knee strain were diagnosed; a large amount of yellowish cloudy fluid was aspirated. (Elizaga chart note, 3 July 1990.)


On 18 July 1990 Dr. Elizaga wrote a "To Whom It May Concern" letter which states in part: "I feel this joint effusion is due to aggravation of his left knee injury in the summer of 1988 while working in Alaska.  I believe he should be seen by a bone specialist." (Elizaga letter, 18 July 1990.) Dr. Elizaga was questioned about this in his 26 November 1990 deposition (Elizaga I). Dr. Elizaga then stated that he could not be sure that Employee's 1988 injury was the cause of Employee's knee problems as presented in July 1990. (Elizaga I, pp. 9‑10.) He also testified, however, that a single traumatic event could have caused a mild tear in the medial meniscus, that a mild tear may not cause the "popping or clicking" which is usually present with a torn meniscus, (Id. at 11) and that a minor injury can be overlooked if another injury is more bothersome to the patient (id. at 14).


Dr. Elizaga was re‑deposed on 28 January 1991 (Elizaga.  II) after Horizon was joined as a party to this claim.  At this deposition, Dr. Elizaga stated he had not changed his opinion about the cause of Employee's knee problems as expressed in October 1990 in a letter to Mr. Murphy, which provides in part: "Based on my exams and his medical records, including the records that you sent with your letter regarding his treatment in Alaska in April, 1988, I feel that Mr. Goble's condition is due to his original left knee injury suffered in April, 1988 in Alaska." (Elizaga letter, 4 October 1990.) In this letter, (hearing Ex.  No. 1, to Elizaga II) Dr. Elizaga also stated that Employee has been physically unable to continue logging, and is in need of vocational retraining, or left knee surgery to repair the probable torn medial meniscus.


In a letter dated 22 October 1990 Dr. Hull stated he agreed with Dr. Elizaga'S assessment that Employee's knee problems are related to the April 1988 injury, and that Employee has been unable to perform work requiring "significant activity" since then.  When asked about the relationship between activity and the deterioration of Employee's knee, Dr. Hull testified:


I believe that it's my understanding that the cartilage tears, for example, can continue and extend with activity.  And so is the activity of walking across the kitchen floor, stopping and turning to your left is going to extend it, even if it was only a micron, with time that micron becomes a millimeter and a millimeter becomes a centimeter and so on. So, I guess I'd have to say any walking, any climbing, any squatting, any crawling, any daily activities are going to contribute to some progression.

(Hull dep. p. 37.)


At hearing Employee testified that he discontinued logging after Dr. Elizaga told him to quit work or he would be unable to walk.  Employee also testified that even while working for Horizon, he did not know how seriously his knees were injured.  He said he realized the seriousness of the problem later in the year when his knees would remain swollen and he had to have fluid drained.


Employee also testified at hearing that in December 1989 he contacted Southeast's insurer, Alaska Timber Insurance Exchange (A.T.I.E.), and initially received approval to obtain treatment for  his knees.  On 16 August 1990 A.T.I.E. controverted Employee's claim for any benefits related to the left knee injury.  Employee testified Dr. Hull would provide no treatment without insurance, so he returned to Dr. Elizaga who provided care on credit.  Surgery was performed on Employee's knee on 21 November 1990 which was paid for by "welfare."


Employee seeks payment of TTD compensation, medical care, interest, vocational rehabilitation, and attorney's fees and costs.  For various reasons, both employers deny responsibility for the benefits.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Statute of Limitations‑Notice of Injury

AS 23.30.100 provides in pertinent part:


(a) Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer.


. . . . 


(d) Failure to give notice does not bar a claim under this chapter


(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;


(2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given;


Employee executed his Report of Injury on 10 April 1988.  Although the camp secretary only noted a right knee and left foot injury, Employee asserts he verbally informed Southeast that he had injured both knees.  Employee's assertion is fully supported by Butch Mullin, the camp supervisor, who was present when Employee reported the injury.  We find Employee fully complied with the reporting requirements of AS 23.30.100(a). We rely on Employee's and Mr. Mullin's testimony.


Even if we had determined that Employee had not complied with AS 23.30.100(a), by failing to assure that the left knee was mentioned on the Report of Injury form, we would have found that such failure was no bar to Employee's claim.  We would have found that Southeast (Mr.  Mullin) had knowledge of the injury and that no prejudice to the defendants had resulted.  AS 23.30.100(d)(1). It does not appear there would have been any reason to further investigate what seemed, at the time, to be a very minor injury.


Statute of Limitations‑‑Time for Filing Claim

AS 23.30.105(a) provides:


The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee's disability and its relation to the employment and after disablement.  However, the maximum time for filing the claim in any event other than arising out of an occupational disease shall be four years from the date of injury, and the right to compensation for death is barred unless a claim therefor is filed within one year after the death, except that if payment of compensation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of the last payment.  It is additionally provided that, in the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall be determined by the board, time limitations notwithstanding.

(Emphasis added.)


AS 23.30.265(10) defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment".


After his April 1988 injury, Employee continued working for Southeast until September 1988.  Employee began work for Horizon in February 1989 and continued working there until 19 September 1989, again working long hours.  Employee left Horizon because of family problems and his knees.  It is undisputed that Employee earned $42,154 in 1988, and $32,931 in 1989.  We find Employee was not disabled until 19 September 1989 at the earliest.
 We find Employee suffered no incapacity to earn his usual wages before that date.  AS 23.30.265(10).


Employee filed his claim for disability compensation on 28 September 1990.  We find Employee's claim is not barred by operation of the two‑year statute of limitations in AS 23.30.105(a). Employee filed his claim well within a two‑year period commencing in September 1989.


Compensability

AS 23.30.120(a) provides in pertinent part: "in a proceeding for the enforcement of a claim under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981), the Supreme Court held an employee must establish a preliminary link between the disability and the employment. "[I]n claims 'based on highly technical medical considerations, medical evidence is often necessary in order to make that connection." Id. "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved." Veco v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work relatedness the presumption attaches and shifts the burden of production to the

employer.  Id. at 870.  To make a case, the employee must show 1) that he has an injury and 2) that an employment event could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work related. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). Our supreme court has consistently defined "substantial evidence" as "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion." Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 [Alaska 1966]).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) elimination of all reasonable possibilities the injury was work related.  Veco, 693 P.2d at 871.


If the employer produces substantial evidence the disability is not work‑related, the presumption drops out, and the employee must prove all elements of the claim by a preponderance of the evidence.  Veco, 693 P.2d 870.


We find Employee has submitted sufficient evidence to make a prima facie case that he injured both knees in a fall from his log loading equipment on 9 April 1988.  There is no dispute regarding the existence of a right knee injury.  Employee testified he injured both knees when he fell, and that his left knee has ached and occasionally become swollen ever since the fall.  Employee flew to Ketchikan to see Dr. Wood a few days after he fell.  Although Employee testified he informed Dr. Woods of injuries to both knees, there is no mention of a left knee injury in Dr. Wood's report.


Jake Pederson, Employee's immediate supervisor, saw Employee hit the ground when he fell, and Employee notified him at that time that he had injured both knees.  Mr. Pederson also identified Employee's left knee as being swollen because Employee was operating his log loader with his left leg sticking out the door.  Butch Mullin, the logging camp supervisor, was present when Employee reported his injury.  Mr. Mullin testified Employee reported injuring both knees and subsequently complained about pain in both knees.  Stanley McMillion's affidavit also supports Employee's claim that he injured his knees in April 1988.


In finding Employee injured his left knee when he fell on 9 April 1988, we rely on Employee's testimony, on Mr. Pederson's testimony, on Mr. Mullin's testimony, and on the affidavit of Mr. McMillion.  We also rely on Dr. Elizaga’s letter of 4 October 1990 relating Employee's left knee condition to the April 1988 injury, and Dr. Elizaga’s 28 January 1991 testimony mentioned above.  Finally, we rely on Dr. Hull's letter dated 22 October 1990 in which he stated agreement with Dr. Elizaga on the issue.  Accordingly, we find Employee is entitled to rely on the presumption of compensability.


Southeast asserts that sufficient evidence has been submitted to rebut the presumption of compensability.  In its hearing brief, Southeast points to the absence to any reference to a left knee injury by the logging camp secretary (who prepared the Report of Injury form for Employee), the Ketchikan hospital emergency room nurse, and Dr. Wood.  Southeast also notes the long lapse of time between the April 1988 injury and the first medical treatment in December 1989, and asks us to conclude that Employee is not being truthful.  To the contrary, we find an absence of substantial evidence that Employee's injury is not work related.  We find no affirmative medical or lay evidence indicating the injury happened in some way other than the April 1988 fall at work, and the possibilities that the injury is work‑related have not been eliminated.


As Southeast has failed to rebut the presumption, we find Employee suffered a compensable left knee injury when he fell on 9 April 1988.


Last Injurious Exposure

The "last injurious exposure" rule imposes full liability for the payment of compensation benefits on the employer at the time of the worker's most recent injury which bears a causal relationship to the disability. Ketchikan Gateway Borough v. Sailing, 604 P.2d 590, 595 (Alaska 1979).  However, liability may be imposed on a subsequent employer only if that employment aggravated, accelerated, or combined with the preexisting condition and the aggravation, acceleration, or combination was a substantial factor contributing to the ultimate disability. United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983); Fluor Alaska, Inc. v. Peter Kiewit Sons' Co., 614 P.2d 310, 313 (Alaska 1980); Sailing, 604 P.2d at 595.


The "substantial factor" test may be satisfied by showing "that the injury would not have happened but for' an act, omission or force and that reasonable persons would regard this act omission or force as a cause and attach responsibility to it." Fairbanks N. Star Bor. v. Rogers & Babler, 747 P.2d 528, 532 (Alaska 1987)


We find Horizon is not responsible for Employee's compensation benefits under application of the last injurious exposure rule.  We find no evidence that Employee's work for Horizon was a substantial factor in the development of Employee's left knee condition.  Employee denies that he injured his knee while working at Horizon or that his activities there aggravated his knee.  Employee's work as a loader operator was performed while seated.  Other than climbing the four‑step ladder to the cab of his loader three to four times per day, Employee did not use his legs in performing his work.  Employee operated the controls of the loader almost exclusively with his hands.  The medical and lay evidence indicates, and we find, that operating a loader is ideal employment for a person with bad knees (Hull dep. p. 24, p. 33) and that loader operation is no more stressful to the knees than the usual activities of daily living (Elizaga I dep. p. 26).  Because Employee's work at Horizon was no more strenuous than the usual activities of daily living, Employee's disability would have occurred eventually through normal use of his legs.  We find the "but for" test is not met, and reasonable persons would not attach responsibility to Employee's activities at Horizon.


Because we have determined Horizon is not responsible under the last injurious exposure rule, we find Southeast is responsible for Employee's workers' compensation benefits.


Compensation Rate

AS 23.30.220(a), as in effect at the time of Employee's injury, provided in pertinent part:


The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation.  It is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows: (1) The gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury. (2)If the board determines that the gross weekly earnings at the time of the injury cannot be fairly calculated under (1) of this subsection, the board may determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history.


In State Dept. of Transp. & Pub.  Fac. v. Gronroos, 697 P. 2d 1047 (Alaska 1985), the Alaska Supreme Court held: "It is entirely reasonable to focus upon probable future earnings during the period into which disability extends when the injured employee seeks temporary total disability compensation."


Employee asserts, and it is not disputed, that his earnings for the four‑year period commencing in 1986 were: 1986, $36,494.03; 1987, $22,162.81; 1988, $42,153.75; and 1989, $32,931.25. Logging is a seasonal occupation.  Employee testified that he was healthy prior to April 1988, and that he worked the full logging seasons in both 1988 and 1989.  We have no reason to believe that Employee's earnings for all four years are not representative of his full earning capacity.


Employee's gross weekly earnings (GWE) calculated under AS 23.30.220(a)(1) are $586.57 ($36,494.03 + $22,162.81 divided by 100).  However, Employee earned substantially more in 1988 (the year of injury) than in any of the other years reported.


Employee asserts that his GWE should be based upon his earnings in 1988 and 1989, which total $75,085, for a GWE of $750.85. Due to the substantial increase in Employee's earnings during the 1988 and 1989 logging seasons, we find it would be unfair to determine Employee's GWE based upon his 1986 and 1987 earnings.  Therefore, we find Employee's GWE should be calculated by considering the nature of his work and work history, as required under AS 23.30.220(a)(2).


Although Employee's injury occurred in 1988, his disability did not begin until 19 Sept 1989 at the earliest, and he had quite high earnings in both 1988 and 1989.  Under the unique circumstances of this case, we find Employee's GWE should be based upon his earnings for the entire period 1986 through 1989.  Because the nature of Employee's work is seasonal logging, which obviously involves considerable fluctuations in earnings from year to year, we find the four‑year average provides the fairest historical representation of Employee's earnings.  We find Employee's GWE is $668.71 ($58,656.84 + $75,085 = $133,741,84 divided by 200).


At hearing, Employee testified he is single and entitled to claim one child as a dependent, although he had not filed his income tax returns.  Using the 1988 Weekly Compensation Rate Tables, we find the compensation rate for a single employee with one additional dependent is $402.07.


Disability Compensation

AS 23.30.185, "Compensation for Temporary Total Disability," as in effect at the time of Employee's injury, provided: "in case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability."


AS 23.30.200, "Temporary Partial Disability," as in effect at the time of Employee's injury provided:


In case of temporary partial disability resulting in decrease of earning capacity the compensation shall be 80 percent of the difference between the employee's spendable weekly wages before the injury and the wage earning capacity of the employee after the injury in the same or another employment, to be paid during the continuance of the disability, but not to be paid for more than five years.


AS 23.30.187 provides in pertinent part: "Compensation is not payable to an employee under... 23.30.185 [TTD] for a week in which the employee receives unemployment benefits."


Employee requests TTD compensation from either 1 Sept 1989 or 13 December 1989 and continuing.  Employee asserts he received Unemployment Insurance from 16 December 1989 through 7 March 1990.  As previously indicated, Employee worked for two logging outfits after he discontinued employment for Horizon on 19 September 1989.  Although we have no evidence about his earnings, and no evidence other than Employee's vague testimony about the duration of that employment, it appears Employee was not totally disabled, because he was able to work.  Clearly, Employee was not totally disabled on 1 September 1989 as he worked for Horizon through September 19th.


On 14 August 1990 Dr. Hull wrote that Employee was unable to work due to his left knee injury. (Hull, certificate of provision of professional care, 14 August 1990. ) On 17 August 1990 Dr. Elizaga wrote that Employee was unable to work due to a torn meniscus and knee joint effusion. (Elizaga, prescription note.)


In it's Hearing Memorandum, Horizon states that arthroscopic surgery was performed on Employee's left knee in November 1990 and "it appears that Mr. Goble has been released to be a loader operator again on March 1, 1991.” We have no additional information about Employee's ability to work.


We have insufficient evidence to base a comprehensive order for the payment of TTD and temporary partial disability (TPD) compensation.  Based upon the available information, we find Employee is entitled to TPD compensation from 16 December 1989 through 7 March 1990, the period during which he received unemployment insurance.  We are unable to determine if Employee is entitled to TPD compensation after he left Horizon, 20 September 1989 through 15 December 1989; or from 8 March 1990 (after the unemployment insurance benefits terminated), through 14 August 1990 (when Dr. Hull determined Employee was unable to work due to his left knee problem).  We are unable to calculate the rate at which TPD compensation is payable because we have no information about the rate at which unemployment insurance was paid or Employee's earnings from logging after he left Horizon.


We find Employee is entitled to TTD compensation from 14 August 1990 through the recovery period after Employee's November 1990 surgery.  We have insufficient information to determine if employee has been able to return to work after the surgery.


We urge Employee and defendant Southeast to confer and reach agreement concerning the periods of disability, the type of disability compensation payable during those periods, and the rate or rates at which TPD compensation should be paid.  We note that Employee may well be entitled to scheduled permanent partial disability compensation as well.  We retain jurisdiction to reopen the record to receive additional information and to modify our order, if necessary.


Interest

8 AAC 45.142 provides:


If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010. If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.


AS 45.45.010(a) provides for the payment of interest at the rate of 10.5 percent a year.


We find interest is due on the disability compensation we have awarded. 8 AAC 45.142.


Medical Care and Related Travel Expenses

AS 23.30.095(a) provides in pertinent part:


The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not to exceed two years from and after the date of injury to the employee.  However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two‑year period runs from the time the employee has knowledge of the nature of the employee's disability and its relationship to the employment and after disablement.  It shall be additionally provided that, if continued treatment or care or both beyond the two‑year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require.

(Emphasis added.)


As discussed above, Employee was injured in April 1988 but did not become disabled until September 1989 at the earliest.  Employee sought medical treatment for his left knee in December 1989.  We find Employee is entitled to payment for the cost of the medical care for his left knee.  AS 23.30.095(a).


8 AAC 45.084 concerns the payment of the costs of travel necessary to obtain medical care.  Employee requested payment of his medical travel expenses, but has not itemized his request.  In accord with the provisions in 8 AAC 45.084, we find southeast and A.T.I.E. are responsible for the payment of Employee's reasonable travel expenses.  Employee should submit his travel expense reimbursement request to A.T.I.E. for reimbursement.  We retain jurisdiction to resolve any dispute.


Vocational Rehabilitation

As 23.30.041(c) provides in pertinent part: "If an employee suffers a permanent disability that precludes return to suitable gainful employment, the employee is entitled to be fully evaluated for participation in a rehabilitation plan within 90 days after the date of the injury."


We have no medical information which indicates that Employee has a permanent disability which precludes his return to work as a loader operator or other suitable gainful employment. If Employee is so disabled, he should contact the Rehabilitation Administrator and request an evaluation by a qualified rehabilitation professional.  As previously indicated, Dr. Elizaga determined that employee needed vocational retraining or left knee surgery.  Apparently, arthroscopic surgery was performed in November 1990.


Attorney's Fees and Costs

AS 23.30.145(a) provides:


Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded.  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


Employee requests the payment of his attorney's fees in the amount of $11,237.50 for 89.9 hours of work at $125 per hour.  Neither defendant has raised any objection to the fee request.


Southeast controverted Employee's entire claim on 16 August 1990.  We find Employee is entitled to an award of attorney's fees under AS 23.30.145(a). We may award a fee in excess of the statutory minimum fee.  When doing so we are to consider the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiary.  As we are unable to determine the type and amount of disability compensation payable, Employee's entitlement to vocational rehabilitation, and the amount of medical and related transportation costs due, we are unable to assess the benefits resulting from the attorney's services.  We are also unable to calculate the statutory minimum fee.  Although we have insufficient information to calculate it, we will award the statutory minimum fee at this time, and retain jurisdiction to award fees in excess of the statutory minimum fee.  Southeast should pay the statutory minimum fee based upon the amount of all disability compensation, medical benefits, interest, and other benefits to which Employee is determined to be entitled.  We urge the parties to confer and reach agreement about the payment of Employee's attorney's fees as well as the other benefits previously awarded.


Employee seeks payment of his costs of $2,284.84 plus four percent city tax.  No objection has been raised to any of the costs itemized.  We may award the costs requested under 8 AAC 45.180(f). Absent any objection, we award litigation costs in the amount of $2,284.84 as requested, and the four percent city tax on all attorney's fees paid.


ORDER

1. Defendants (Southeast Timber and Alaska Timber Insurance Exchange) shall pay Employee's workers' compensation benefits.


2. Defendants shall pay total disability compensation benefits at the rate of $402.07.


3. Defendants shall pay temporary partial disability compensation for the period 16 December 1989 through 7 March 1990 at a rate to be determined by the parties.  We direct the parties to confer and reach agreement about the type and amount of disability compensation payable for the periods 20 September 1989 through 15 December 1989 and 8 March 1990 through 14 August 1990.  Defendants shall pay temporary total disability compensation for the period 14 August 1990 and continuing through recovery from surgery, as the parties may agree.  We retain jurisdiction to resolve disputes.


4. Defendants shall pay interest at the rate of 10.5 percent on all disability compensation which is to be paid.


5. Defendants shall pay Employee's medical and related travel expenses.  We retain jurisdiction to resolve disputes.


6. Defendants shall pay statutory minimum attorney's fees on all benefits payable. The parties shall confer in order to resolve Employee's request for fees in excess of the statutory minimum fee.  We retain jurisdiction to resolve disputes.


7. Defendants shall pay Employee's costs of $2,284.84 plus tax at the rate of four percent on Employee's attorney's fees.


DATED at Juneau, Alaska this 14 day of March, 1991.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ L.N. Lair 


Lawson N. Lair, 



Designated Chairman



 /s/ D.W. Richards 


David W. Richards, Member

LNL:snm

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Emery Goble, Employee/Applicant; v. Southeast Timber, Employer; and Alaska Timber Insurance Exchange, Insurer/Defendant; and Horizon Log, Employer; and Wausau Insurance Company, Insurer/Defendant; Case No. 8806463 and 8912910; dated and filed in the office of the Alaska Workers' Compensation Board at Juneau, Alaska, this 14th day of March, 1991.



Jeff Jordan, Clerk
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    �At hearing, Employee testified he told Dr. Wood that both knees had been injured, that his left knee was swollen, but not as much as the right knee, and that his left ankle was swollen.  The contradictions between Employee's recollections and Dr. Wood's reports are not adequately explained in the record.


    �As indicated, Employee testified he left work at Horizon for personal reasons and because of his knees.  He also worked in Washington for several weeks after leaving Horizon, but we have no information about his earnings or the periods of employment.







