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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

SHEILA L. JONES,
)



)


Employee,
)
DECISION AND ORDER



)


and
)
AWCB Case No. 8800076



)

CHANCY CROFT,
)
AWCB Decision No. 91-0067



)


Applicants,
)
Filed with AWCB Anchorage



)
March 20, 1991


v.
)



)

REEVE ALEUTIAN AIRWAYS, INC.,
)



)


Employer,
)



)


and
)



)

AMERICAN INTERNATIONAL 
)

ADJUSTMENT
)



)


Adjuster,
)


  Defendants. 
)


These claims were heard at Anchorage, Alaska, beginning on March 7 and continuing through March 8, 1991.  The hearing was conducted by a panel comprised of a representative of labor and the Commissioner of Labor's designee, which is a quorum under AS 23.30.005(f).


Employee was present and represented by attorney Robert Rehbock.  Chancy Croft, Employee's previous attorney, represented himself in his request for attorney's fees.  Defendants were represented by attorney James Bendell.  The record closed at the end of the hearing on March 8, 1991.


ISSUES

1. Is Employee entitled to treatment at a pain clinic and temporary total disability benefits during the treatment?


2. Is Employee entitled to payment of Dr. Wetherhorn's charges for psychotherapy treatments?


3. Is  Employee entitled to temporary partial disability benefits from November 1988 to the present and continuing?


4. Is Employee entitled to interest and a penalty on the requested temporary partial disability benefits as well as for the non‑payment of Dr. Wetherhorn's charges?


5. Are legal costs and attorney's fees due Employee?


6. Is Croft entitled to payment by Defendants of his actual attorney's fee?


SUMMARY OF THE EVIDENCE AND ARGUMENTS

It is undisputed that Employee, an airline flight attendant, was injured in the course and scope of her employment on January 7, 1988, when she slipped and fell on some ice.  Defendants accepted the injury as compensable, and paid temporary total disability (TTD) benefits based on gross weekly earnings of $336.71 for about three weeks.  After Employee returned to work, she worked only until April 21, 1988.  She had difficulty with the job because of the lifting requirements and turbulence in flying to the Aleutian Chain.  Defendants resumed paying TTD benefits, and payments continued through October 21, 1988.


By this time Employee had seen several physicians and tried several forms of treatment.  Although the EMG findings were positive, the MRI was negative for injury.  Robert Fu, M.D., found nerve root irritation or injury.  Morris Horning, M.D., agreed with the nerve root irritation diagnosis, the most likely cause of which would be disc herniation.  However, Employee does not have a herniated disc.  Dr. Horning testified, "We can't identify anything really with her disc that's very concrete, but I think that that's the nature of it . . . . it was bulging, it's too fat, it's in a little bit of a wrong place in some way. . . . " (Horning Dep. p. 32).  Several doctors recommended strengthening exercises or work hardening.  Dr. Horning believed in late 1988 that with work hardening, Employee could return to work as a flight attendant. (Id. at 7 ‑ 8).  He also agreed that she could work full‑time as a retail sales clerk. (Id. at 8).


Defendants assigned Comprehensive Rehabilitation Services, Inc., (CRS), to provide medical management and evaluate Employee in accordance with former AS 23.30.041. The rehabilitation specialist at CRS reviewed Employee's work history and concluded Employee had transferrable skills to work as a receptionist or general office clerk.  A labor market survey indicated the average wage was $8.09 an hour.  Given Employee's experience the rehabilitation specialist believed Employee could expect to earn $9.00 an hour.


Employee testified she did clerical work for several years and knows what that work requires.  She testified that sitting for long periods exacerbates her back pain.  She preferred a job where she could stand most of the time because that was more comfortable for her.  She was also not interested in clerical work and was more interested in retail sales.


Lois Dale of CRS was assigned to help her find work.  She admitted Employee told her about the discomfort from sitting, but Dale believed clerical work offered enough opportunity to move about freely so it would not be a problem for Employee.  Dale's closing report of November 23, 1988, only indicates Employee's lack of interest as the reason Employee did not want to return to clerical work.  Dale's labor market survey indicated that retail sales work paid from $4.25 an hour to $7.00.


Employee testified she was told by Dale she needed to get a job because her TTD benefits would be ending.  She testified she phoned several retail stores, and got interviews at Nordstroms, J. C. Penney, and Veroy's, a boutique.  Employee was offered work at all three stores.  She testified she decided to accept the job at Veroy's because it was a small store which the owner had been running by herself.  Employee felt the owner, Jung Mason, was sympathetic with her situation and could more easily accommodate her physical problems as well as accommodate her need to miss work for medical appointments due to back pain. She believed a large store could not be as flexible, and her co‑workers might resent her need for modifications or absences.


Employee began working at Veroy's in October 1988.  She was paid $6. 00 an hour.  The number of hours she worked each day varied, but usually she worked about six hours a day, five days a week.  Defendants paid temporary partial disability (TPD) benefits from October 22, 1988, through November 29, 1988. In December 1988, Employee's wages were equal to or greater than her GWE of $336.71, and Defendants terminated TPD benefits.


Lynn Ferrell shared Employee's condominium with her from May 1988 to 1989.  She knew Employee before the injury. Ferrell testified about Employee's attitude and personality before the injury.  She said Employee was an upbeat, optimistic person.  After the injury Employee was "down" and depressed.  Employee had been physically active before the injury; after the injury she didn't do much.  Ferrell testified Employee would come home from working at Veroy's exhausted and lie down.  Sitting appeared to be painful for Employee; she either lay or stood.  Employee used a back support.  Employee did her exercises.  Ferrell moved out in 1989 because Employee's home owner's association did not permit renters.  Eventually, Employee lost her condominium for financial reasons.


Apparently some time in early 1989 Defendants refused to pay some of Employee's medical bills.  Employee sought the assistance of Croft on March 13, 1989.  On March 15, 1989, Croft filed a claim on Employee's behalf for payment of medical expenses.  Defendants answered the claim denying payment was due because this matter "was previously settled with claimant's chiropractor."


On April 10, 1989, Bendell wrote to Croft saying that before Croft filed the claim the adjuster had reached a verbal agreement with the chiropractor regarding the treatment Defendants would pay for.  Croft wrote to Bendell on April 12, 1989, saying that it was not until April 11, 1989, that the chiropractor received payment for past due medical bills.  Therefore, Croft would pursue his claim for attorney's fees.


Deborah Kloby, D.C., filed a report dated May 24, 1989, stating, "Attn: Clare ‑ Sheila Jones did not initiate treatment after your approval until 4‑13‑89 as we were unclear or had not heard from your office directly that approval had been given."


On August 15, 1989, Croft filed an amended claim on Employee's behalf seeking TPD benefits as well as medical expenses.  Defendants again answered the claim by contending the "claim was resolved by agreement between the parties."


In the meantime, Employee continued to seek treatment from the chiropractor for complaints of severe and disabling pain.  J. Michael James, M.D., examined Employee at Defendants' request.  He found evidence of symptom magnification.


The parties prepared for a hearing which was scheduled for December 13, 1989.  Croft attended the depositions scheduled by Defendants of Employee, Mason, and James.  Mason produced records relating to the number of hours Employee worked and her total earnings.  These records indicated Employee's hours of work substantially decreased after January 31, 1989.  She worked between 25 and 30 hours per week from February through November, 1989.


The December 1989 hearing was continued because the parties agreed Employee would undergo a three‑month physical therapy program.  In addition, Defendants advanced Employee $2,000.00. Defendants reported this advance as a payment of permanent partial disability (PPD) benefits.


Employee saw Dr. Horning on January 9, 1990, to discuss the therapy program.  He felt she wasn't enthusiastic about the program, and she really wanted to "end her struggles in the workers' compensation system."


On January 31, 1990, Employee saw Edward Voke, M.D., who noted, "She is still depressed. . . . she has left leg pain to the foot . . . . The above is aggravated by sitting, lifting, bending, or twisting. Walking or standing is not a problem.  She finds relief lying down, using heat and massage for the spasm. . . ." Dr. Horning indicated in a February 20, 1990, report that Employee listed her limitation for sitting at no more than 20 minutes at a time, but there was no limit on the time she stood or walked.


Employee saw Dr. Fu on February 20, 1990.  He diagnosed chronic low back pain with residual problems from her documented nerve root irritations.  He recommended a home therapy program, a short program of biofeedback, and some medication.  Employee continued to seek chiropractic care.


In July 1990 Employee wrote to Croft notifying him she no longer wanted him to represent her, and she told him why she was unhappy with his services.  She copied the letter to us and several other parties.  Croft wrote to Employee to outline the things that had occurred, and the things he believed she had failed to do.  At the hearing,  he testified he had a problem with Employee because she would say she wanted to settle her claim and then change her mind and want to pursue more medical care and her claim.


Croft testified that at that time he did not realize and appreciate the nature and extent of Employee's psychological and financial problems.  He testified if he had, he might have handled the situation differently.  He did not recall Dr. Horning mentioning her condition as a chronic pain syndrome, stress, or depression.


In August 1990 Employee consulted Mitchell Wetherhorn, Ph.D., for counseling.  He referred her back to Dr. Horning for physical exercises in connection with her counseling.


In September 1990 Employee traveled at her own expense to the Virginia Mason Clinic in Seattle, Washington.  Defendants paid for her examination by David Haberman, M.D. Dr. Haberman noted in the September 6, 1990 chart notes that a physical capacities evaluation from May of 1988 rated her for light‑duty work, and stated, "I have no reason to doubt that light‑duty physical capacity on a full‑time basis would be unreasonable for her at this time.  I suspect with participation in a formal pain management program her physical capacities could improve."


Employee retained Rehbock to represent her.  Dr. Wetherhorn wrote to Rehbock on October 10, 1990, indicating Employee suffered from a chronic pain disorder.  On October 25, 1990, Dr. Wetherhorn wrote to the adjuster stating a chronic pain program would be appropriate for Employee.  Dr. Wetherhorn indicated he agreed with Dr. Haberman that six hours a day was probably her maximum working capacity, and supported her decision to do sales work instead of clerical work as a way to deal with her chronic pain syndrome.  Dr. Wetherhorn continued to provide psychotherapy, and Defendants refused to pay for his services.


Dr. Wetherhorn referred Employee to Bruce Johnstone, M.D., a psychiatrist, to see if prescription medication would help her.  Dr. Johnstone reported on December 14, 1990, that she was "currently fairly dysfunctional.  " He indicated she was not released for work.


Defendants had Employee see David Sperbeck, Ph.D. In his January 7, 1991, report he stated that based on his testing, he believed she suffers from mild depression partially related to a her somatoform pain disorder.  A feature of a somatoform pain disorder is that in about one‑half of the cases, the sufferer develops pain immediately following a trauma, and it can persist for many years before coming to the attention of mental health professionals.  Another feature is the fact that Employee was likely to experience pain out of proportion to her physical pathology.  Her test may reflect some immaturity and egocentricity; she may be demanding and have high needs for attention and affection.  Dr. Sperbeck believed that, given her dependent personality and unusually strong need to be in control, she was likely to ruminate about her workers' compensation situation and become very angry.


He recommended she attend a program like the pain clinic suggested by Dr. Haberman, as well as receive anger management and insight therapy. At the hearing Dr. Sperbeck testified he was concerned that Dr. Wetherhorn appeared to have become too much of an advocate for Employee.  He testified Employee needs aggressive psychotherapy to prepare her for the pain clinic program. It appears from Dr. Horning's deposition that he also believes Employee needs more aggressive therapy, and less supportive therapy of the type that Dr. Wetherhorn provides.


Dr. Sperbeck testified that from a psychological perspective Employee is not disabled from working.  In fact, work is the best therapy for her.  He admitted she had real pain; he does not believe she is malingering.  He said it would be up to her physician to decide how much she could work.  He also testified that if she wasn't working as much as her physician said she could, then it would be because she knows her limits.


Defendants argue that not only is Employee not working as much as she could, she is not earning as much as she could.  They argue she could do clerical work and earn more money per hour.  In addition they contend that the gifts that Mason gave Employee at Christmas should be included as wages for purposes of determining her post‑injury weekly wage and computing TPD benefits.  The gifts included a dress in 1988, a coat, dress and jumpsuit in 1989, and a coat and dress in 1990.


Regarding Croft's attorney's fee, Defendants contend he did not prevail on about 90 percent of the issues.  Employee wanted more chiropractic care, and she gave up on that point.  Defendants had already agreed to a treatment schedule with the chiropractor before Croft became involved and that schedule did not change.  Defendants contend there was a difficult attorney‑client relationship, and it is unfair to assess all the charges against Defendants for the time spent working on the relationship.  Defendants did not otherwise dispute the hours billed, but did dispute the requested rate.


Croft argues the questions we must decide are whether the claim was controverted and whether legal services were rendered.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

At the start of the hearing Defendants accepted responsibility for Dr. Wetherhorn's charges to date and through the time Employee attends the pain clinic at the Virginia Mason Clinic.  Sometime before the hearing Defendants agreed they would pay for Employee to attend the pain clinic in April, 1991, and temporary total disability benefits during the period she participated in the program.  They agreed we could enter an order to that effect.


I. IS EMPLOYEE ENTITLED TO TPD BENEFITS SINCE NOVEMBER, 1988?


At the time of Employee's injury, AS 23.30.200 provided:


In case of temporary partial disability resulting in decrease of earning capacity the compensation shall be 80 percent of the difference between the injured employee's spendable weekly wage before the injury and the wage earning capacity of the employee after the injury in the same or another employment, to be paid during the continuance of the disability, but not to be paid for more than five years.


The Alaska Workers' Compensation Act does not define the phrase "temporary partial  disability." The term disability is defined in AS 23.30.265(10) as the 'incapacity because of  injury to earn the wages which the employee was receiving at the time of injury  in the same  or any other employment."


Earning capacity and how to determine it was addressed in AS 23.30.210 (repealed Sec. 44, ch 79 SLA 1988):


In a case of partial disability under AS 23.30.190‑(20) or 23.30.200 the wage‑earning capacity of an injured employee is determined by the actual spendable weekly wage of the employee if the actual spendable weekly wage fairly and reasonably represents the wage‑earning capacity of the employee. If the employee has no actual spendable weekly wage or the actual spendable weekly wage does not fairly and reasonably represent the wage‑earning capacity of the employee, the board may, in the interest of justice, fix the wage‑earning capacity which is reasonable, having due regard to the nature of the injury, the degree of physical impairment, the usual employment and any other factors or circumstances in the case which may affect the capacity of the employee to earn wages in a disabled condition, including the effect of disability as it may naturally extend into the future.


Defendants argue Employee's actual earnings do not accurately represent her wage‑earning capacity.  They contend she could work longer, and she could work for higher wages.


Concerning the number of hours she works, all physicians agree Employee is not malingering.  Dr. Sperbeck testified she has real pain, and she knows her limits.  Dr. Haberman reported in September, 1990 that full‑time light duty employment was not reasonable.  Dr. Johnstone reported in December 1990 that she was not released for work.  Based on this evidence we conclude Employee is working about as much as her condition permits.


Concerning her hourly rate of pay and her ability to earn more per hour doing clerical work, we find the evidence supports her decision to perform retail sales work at a small boutique given the nature of her injury, her physical condition, and her psychological state.  There is sufficient evidence that Employee finds sitting difficult; standing is more compatible with her present condition.  As we noted earlier, Dr. Horning reported that she can sit for no more than 20 minutes at a time, but there are no time limits for her standing and walking.  Dr. Horning did not appear to disagree with her statements.  Although most clerical jobs provide opportunities for movement, most of them require more sitting than standing.  Some jobs would not permit her to stand for extended periods, but would require sitting for extended periods.  Again, the physicians agree she is not malingering and she knows her limits. We find  she sought work compatible with her limits.  Accordingly, the resulting decrease in her wage‑earning capacity is compensable.


Defendants also argued that the clothing Mason gave Employee should be included in calculating her post‑injury weekly wages.  First of all, in 1988 her wages during the month of December were equal to or greater than her pre‑injury wages so the gift is irrelevant for that year since no TPD benefits would be payable in that month anyway.


We do not know Employee's earnings in December of 1990 or 1991, but even if they are less than her pre‑injury wage, we would still not include the gifts as wages for purposes of computing TPD benefits.  Under AS 23.30.265(15) as it existed at the time of Employee's injury, "gross earnings
" were defined as "periodic payments, by an employer to an employee . . . and excluding irregular bonuses . . . ." We have defined an "irregular bonus" in 8 AAC 45.900(d) as "a payment received by the employee from the employer, to which there is no fixed right or entitlement under the employment agreement between employee and employer." Defendants presented no evidence of Employee's fixed right to these gifts under her employment agreement with Mason.  Accordingly, we conclude the gifts are not to be considered in computing TPD benefits.


We direct Defendants to compute Employee's TPD benefits in accordance with § 200, rather than in the manner argued by Employee.  In other words, Employee must submit information about her weekly earnings to Defendants, and Defendants must compute the difference between her post‑injury earnings and her pre‑injury weekly wage
 in accordance with § 200.

II. ARE INTEREST AND PENALTIES DUE ON TPD BENEFITS AND MEDICAL EXPENSES?

In Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1192 (Alaska 1984), the Alaska Supreme Court held that "a workers' compensation award . . . shall accrue lawful interest . . . on money after it is due, from the date it should have been paid."


AS 23.30.155(e) provides in part: "If any installment of compensation payable without an award is not paid within seven days after it becomes due, . . . . there shall be added to the unpaid installment an amount equal to 20 percent of it. . . unless notice is filed under (d) of this section . . . ."


Employee seeks an award of interest and additional compensation (a penalty) under § 155(e) based on the TPD benefits we awarded above.  The first issue we must decide is when the TPD benefits became due.  We find they are not yet due.  Employee has not provided Defendants with her post‑injury weekly earnings from which TPD benefits can be computed.  We find it is Employee's obligation to provide this information if she is seeking TPD benefits; Defendants are not obligated to obtain it for her
. Until she provides this information, the TPD benefits are not due. Because the benefits are not yet due, no penalty or interest can be assessed on the payments.  Accordingly, we must deny and dismiss Employee's claim for penalty and interest on TPD benefits.


Employee also claimed interest and penalty on Dr. Wetherhorn's charges.  Dr. Wetherhorn testified neither Defendants nor Employee have paid for her treatment, and he charges interest on unpaid accounts.  Dr. Wetherhorn submitted his reports and billings to Defendants.  We find they did not timely pay his charges. 8 AAC 45.082(d).  Accordingly, in addition to paying Dr. Wetherhorn for his services, Defendants shall pay interest on his past due billings.


Regarding Employee's claim for a penalty under § 155(e) on Dr. Wetherhorn's unpaid charges, we first note that Defendants filed a Controversion Notice on September 21, 1990, for the payment of psychological treatment.  Accordingly, under §§ 155(d) and (e) no penalty can be assessed.


In addition, we have long held that medical benefits are not "compensation" under § 155(e) as they are not due in "installments.  Therefore, no penalty can be awarded under subsection 155(e) for the late payment of medical expenses.  Moretz v. O'Neill Investigations, AWCB Decision No. 87‑0266 (October 28, 1987); Peck v. Alaska Aeronautical Industries.  AWCB Decision No. 86‑ 0195 (July 31, 1986); Younker v. Alaska National Bank of the North, AWCB Decision No. 84-0348 (October 22, 1984); Leonard  v. Twitchell, AWCB Decision No. 82-0187 (August 12, 1982); Erickson v. Veco, Inc., AWCB Decision No. 81‑0162 (June 15, 1981); Edison v. Houston Construction Co., AWCB Decision No. 81‑0067 (March 4, 1981).  We conclude once again that no penalty is due for the untimely payment of medical benefits.

III. ARE LEGAL COSTS AND ATTORNEY'S FEES DUE EMPLOYEE?


We next consider Employee's request for costs and attorney's fee.  AS 23.30.145 provides in pertinent part:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . . In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


(b) If an employer fails to file timely notice of controversy or fails to pay  compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a  reasonable attorney fees.  The award is in addition to the compensation or medical and related benefits ordered.


We find Defendants controverted the payment of TPD benefits and medical expenses for purposes of attorney's fees under § 145.  Defendants accepted the claim for medical benefits shortly before the hearing.  We have awarded Employee TTD benefits while in a pain clinic and TPD benefits in an unspecified amount.  We conclude at least minimum statutory fees are due, but we cannot compute that fee because we don't know the amount of TTD and TPD benefits due.  However, it is doubtful the minimum statutory fee will equal the actual fee requested by Rehbock.


Under subsection 145(a) we can award a fee in excess of the statutory minimum.  In doing so, we must consider the nature, length, complexity and resulting benefits.  We find Rehbock has rendered a variety of services, some of which are simple in nature and some of which are more complex. We find he has provided services for about six months, which is about the average time to bring a case to hearing.  We find the benefits obtained, although perhaps minimal monetarily, are of considerable value given Employee's psychological history.  We find Employee's psychological make‑up coupled with her injury, has made her a more difficult client than the typical compensation claimant.  We find cases involving a psychological component are usually more complex.  Rehbock appears to specialize in these types of cases as he has appeared before us several times representing workers with a psychological aspect to their claims.  We find his expertise deserves recognition and a fee in excess of the usual $125 we award.  However, we do not agree with Rehbock that it commands a fee of $300 per hour for all work performed.  Considering the routine nature of many of the legal services provided, we find a fee of $150 per hour fully and fairly compensates Rehbock.


To the itemized hours submitted by Rehbock, we add six hours for time spent at the hearing on March 7, 1990.  We do not award any time for the one hour spent at the hearing on March 8, 1990.  We find he could have presented his case more efficiently, and the hearing would have concluded on March 7.


Under our regulation 8 AAC 45.180(f) paralegal fees are a cost and should not be included in the attorney's fee affidavit.
 We award the paralegal costs requested with the exception of the following items; January 2, 1991, charge of $56.25 to walk through a subpoena and serve it on Dr. Wetherhorn and the delivery fee on February 28, 1991, which we find would be $37.50. We find these are not paralegal services, but rather delivery services that could be more obtained for a more reasonable fee than $75.00 an hour.  We also award the itemized costs of $66.00.


Accordingly, to the $3,950.25 requested we add $900 in attorney's fees for the time spent at hearing, and deduct the sum of $93.75 that was billed in paralegal costs.  Defendants shall pay Rehbock $4,756.50 for attorney's fees and paralegal costs as well as $66.00 in other legal costs.

IV. WHAT FEE IS CROFT DUE FROM DEFENDANTS?


Defendants argue Croft should not be awarded the fee requested because he did not prevail on most issues.  Croft first met with Employee on March 13, 1989.  At that time Defendants were refusing to pay chiropractic charges.  On March 15, 1989, Croft prepared a claim and a medical summary. It was filed with us on that same date.  According to the adjuster's affidavit, she talked with Employee's chiropractor on March 16, 1989, and agreed to pay for additional chiropractic care.  We find Defendants resisted payment of chiropractic care.


Croft also filed a claim for TPD benefits for Employee.  Although he did not represent Employee at the time of the hearing, we find the work he did was beneficial in Employee's pursuit of that claim.  He participated in the depositions of Dr. James, Mason, and Employee.  These were used at the hearing and Employee eventually prevailed in her claim.


We agree with Defendants that they should not pay for the time spent in connection with Employee's termination of Croft's services. We deduct two hours from Croft's billing.


In addition, the inability of Employee and Croft to maintain their relationship resulted in a duplication of efforts because Rehbock had to review the work done by Croft.  It is difficult to discern how much time this took, but we find two hours would be reasonable.  We deduct this time as well.


Croft appeared twice at the hearing.  We add one hour to his itemized statement of time for his participation in the hearing.  Accordingly, we award 16 hours of attorney time.


Regarding Croft's hourly rate, we agree with the panel findings in  Lovick v. Anchorage School Dist., AWCB Decision No. 91‑0017 (January 22, 1991).   We find Croft's expertise and efficiency in the preparation of his cases reduces the amount of time he bills.  Instead of passing on the saving from his efforts to Defendants, we find it is more appropriate to reward Croft by awarding a higher hourly fee.  Accordingly, we award Croft fees of $2,800.00, paralegal costs of $637.50, and other costs of $304.75.  Defendants may credit attorney's fees and costs already paid against this award.


ORDER

1. Defendants shall pay Dr. Wetherhorn's charges to date, plus interest.


2. If Employee attends the pain clinic program at the Virginia Mason Clinic in April 1990, Defendants shall pay the cost of the pain clinic program and temporary total disability benefits. 


3. If Employee submits the documentation required under this decision, Defendants shall pay temporary partial disability benefits from January 1989 to the present and continuing while Employee is temporarily and partially disabled.


4. Defendants shall pay Rehbock's and Croft's attorney's fees and legal costs in accordance with this decision.


5. Employee's claim for additional compensation under AS 23.30.155(e) and her claim for interest on temporary partial disability benefits is denied and dismissed.


DATED at Anchorage, Alaska this 20th day of March, 1991.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom 


Rebecca Ostrom, 



Designated Chairman



 /s/ H.M. Lawlor 


Harriet  Lawlor, Member

RJO:rjo

If compensation is payable under the terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days after the due date unless an interlocutory injunction staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Sheila L. Jones, employee/applicant, v. Reeve Aleutian Airways, Inc., employer, and American International Adjustment Company, adjuster/defendants; Case No. 8800076; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of March, 1991.



Dwayne Townes, Clerk
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    �Gross earnings are the basis for computing the spendable weekly wage under AS 23.30.220. The spendable weekly wage is the basis for computing TPD benefits under AS 23.30.200.


    �We note from Mason's deposition exhibits that Mason maintains Employee's earnings record on a two�week basis. We realize that for past periods, it may be difficult for Employee to obtain her weekly earnings for 1988 through the present. If that occurs, Employee must submit an affidavit to Defendants stating the periods for which she is unable to obtain the information regarding her weekly earnings.  Defendants shall then take her pre�injury weekly wage, multiply it by two, and compare that with her two�weeks earnings for each two�week period for which she was unable to obtain her weekly earnings information for purposes of computing TPD benefits.


    �Given the privacy laws that exist, we doubt Defendants could obtain this information unless Employee permitted them to do so.


    �We direct Rehbock to file separate affidavits in future cases as it makes it easier to deal with costs and fees separately.  We can enter more precise awards if the two are not combined.







