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GORDON BEEMAN,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case Nos. 
8526265


v.
)

8420884



)

BRINKERHOFF SIGNAL,
)
AWCB Decision No. 91-0069



)


Employer,
)
Filed with AWCB Anchorage



)
March 26, 1991


and
)



)

ALPAC/INA,

)



)


Insurer,
)



)


and
)



)

FIDELITY AND CASUALTY CO.,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


On January 23, 1991, we heard the employee's claim for temporary total disability (TTD) benefits, medical expenses, vocational rehabilitation services, statutory minimum attorney's fees and legal costs.  The employee was present and represented by attorney Joseph A. Kalamarides.  Defendants Brinkerhoff Signal and Fidelity & Casualty/Continental Loss Adjusting Service (Fidelity) were represented by attorney James M. Bendell and defendants Brinkerhoff  Signal and ALPAC/Underwriters Adjusting Company (ALPAC) were represented by attorney Timothy A. McKeever.  The record closed on February 6, 1991, the first day we met after all evidence had been submitted.


HISTORY

On September 18, 1984, the employee was injured while working as a floorhand/roughneck on an oil drilling rig on an island in the Beaufort Sea.  At the time of this injury, Brinkerhoff Signal was insured by ALPAC.  He was trying to put a drain line on a mud tank.  He was on a pallet board on a forklift approximately 14 feet in the air when the pallet slipped off the forks, fell off the pallet, landed on the pallet, hit the ground with another falling man landing on him. (Michael Johnstone, M.D., chart notes dated 9/20/84).  He was seen and found to have fractures of the transverse processes at the L1‑L5 levels.  He was treated with Flexeril and Percodan.  Dr. Johnstone stated:


He had constant pain since the time of the accident and denies any radiation of the pain to his legs or weakness but states he has aching sensation in his right buttock and thigh area.  Although this does not appear to be a numbness or tingling, it is more of an aching sensation.


On December 17, 1984, the employee saw George P. Garnett, M.D., after trying to split and stack wood at his home.  The doctor noted that Beeman still had marked tightness and tenderness of the paraspinous muscles of the lumosacral spine primarily on the right side. (Dr.  Garnett chart notes dated 12/17/84).


When the employee saw Dr. Garnett again on January 8, 1985, he showed no significant improvement and said that he did not feel he could return to work at his present job as a floorhand/roughneck.


On January 23, 1985, Beeman was examined by Declan Nolan, M.D., an orthopedic surgeon.  The employee reported that his condition had improved a lot.  He complained primarily of non‑radicular leg pain and denied that he was experiencing weakness or numbness in his legs.  Dr. Nolan found no symptoms or signs suggesting radiculopathy. The doctor said he could return to work in two weeks. (Dr.  Nolan report dated 1/23/83).


Also on January 23, 1985, the employee saw Dr. Garnett who also released him to work. The doctor also cautioned him about exceeding his limitations beyond a significant amount of pain.  The doctor also noted: "Examination of the paraspinous muscles of the back showed continued mild tightness and tenderness on the right side.  Little change from his previous examination" Dr. Garnett prescribed Norgesic Forte. (Dr. Garnett chart notes dated 1/23/85).


The employee returned to work for the employer after being released for work by Drs. Nolan and Garnett.  For three months he worked at a light‑duty job doing solids control and then returned to work as a floorhand/roughneck/motorman.


In June 1985, Fidelity became the employer's insurer.


On October 30, 1985, Beeman filed a report of injury in which he stated that on October 23, 1985, he injured his back, groin, hips and legs "while pulling water pump and approximately 10 feet of pipe from well, the pipe slipped through employee's fingers, requiring a great deal of effort to stop it and pull it back.  When he stood up, his back was in pain.  " (Report of Occupational Injury or Illness dated 10/30/85) . In an accident report he submitted to the employer on the same day, the employee stated: "Aggravated injury received in Sep. of 1984.  Lower back pain, groin pain, pain in the hips and legs."


Beeman saw Dr. Garnett again on December 10, 1985, complaining of continuing pain whenever he has to work very hard or use his back to any extent in his work.  Upon examination, the doctor noted that the employee still had tightness and tenderness of the paraspinous muscles of his lumbar spine. (Dr.  Garnett chart notes dated 12/10/85).


When the employee saw Dr. Garnett again on March 3, 1986, he noted that Beeman had "marked tightness and tenderness of the paraspinous muscles of his back extending down into the sacroiliac region, some pain down the anterior portions of his thighs bilaterally.  He has a bilateral positive straight leg raising test to about 30'.  He has no neurological deficits." The doctor prescribed Flexeril, Motrin and bedrest. (Dr.  Garnett chart notes dated 3/3/86).


On March 11, 1986, Beeman saw Dr. Garnett complaining of numbness in his feet and a sharp pain in his groin.  The doctor assessed a lumbosacral strain following fracture of the transverse processes of the lumbar spine. (Dr, Garnett chart notes dated 3/11/86).


On April 29, 1986, Beeman was laid off from the employer due to lack of work.  He returned to work for the employer in the summer of 1986 and was laid off again on August 8, 1986.  The employee has not worked since that date.


In a report issued on October 7, 1986, Dr. Garnett stated: "Sep. 18, 1984 fractured transverse process L1‑L5 right  side.  October 85 strained back trying to prevent water pump from falling into well.  Sep. 27 '86 strained back chopping wood with splitting maul." The doctor also noted that the employee continued to have marked tightness and tenderness of the paraspinous muscles in his lower back where he had the fractured transverse process.  Again the doctor assessed: "Lumbosacral strain following fracture of the right transverse processes of L1 through L4 and possibly L5." Dr, Garnett again prescribed Tylenol and Flexoril and recommended that he decrease his activity. (Dr.  Garnett chart notes dated 10/7/86).


On October 15, 1986, Thomas Vasileff, M.D., saw the employee and recorded that Beeman complained of pain, especially pain in the leg, with decreased sensation over the lateral border of his left foot.  The doctor also noted that the employee lacked approximately 25% of normal flexion and extension of his back as well as bending.  Beeman also had a straight leg raising test that was positive on the left at 45(.  The doctor's impression was degenerative disc and he ordered a CT scan. (Dr.  Vasileff report dated 10/15/86).  The CT scan showed that the employee was suffering from a herniated disc at the L5‑Sl level. (H.F. Cable, M.D., radiologist report dated 10/15/86).


In a report dated November 4, 1986, Dr. Vasileff  stated that Beeman was still having significant left leg pain.  Surgery was discussed.  The doctor noted that he was still capable of working.


The employee started receiving unemployment benefits in December 1986 and they continued until March 1987.


On April 30, 1987, Beeman saw Dr. Garnett and he encouraged him to get on with the surgery." (Dr.  Garnett report dated 4/30/87).


In the summer of 1987, the employee and his family moved to the state of Washington.


On July 9, 1987 Beeman saw Loch Trimingham, M.D., in Bellingham, Washington.  After reviewing the employee's medical records and examining him, the doctor recommended a progressive conservative treatment program. (Dr.  Trimingham chart notes dated 7/9/87).


On April 5, 1988, Beeman was examined again by Dr. Trimingham and he found that the employee was not improving.  He thought the employee should not return to heavy duty work and should give consideration to surgery. (Dr.  Trimingham report dated 4/5/88).


Beeman saw Dr. Trimingham again in January 1989, with ongoing symptoms of pain, numbness and findings again consistent with a disc herniation of the left side. (Dr.  Trimingham report dated 5/16/89).


After seeing the employee on May 16, 1989, Dr. Trimingham reported:


Again, I reiterated that I feel Mr. Beeman's condition has been fairly significant and that many other patients would have chosen a more aggressive treatment program.  He has, however, been able to cope up to this point, primarily because this is of his personality and willingness to accept a moderate disability.


The record reflects that Beeman became a full‑time student at Big Bend Community College in the summer of 1988, and has taken a full course load since then to the present.


TESTIMONY OF THE EMPLOYEE

Beeman was first deposed on May 11, 1987.  With regard to filling out an accident report after the October 23, 1985 incident, the employee testified:


I filled out an accident report, I had been having trouble with my back all along, and I wanted to get something on paper, you know, to show that I had, all I had other than that accident report was visits to Dr. Garnett, and visits to the chiropractor, and you know, I didn't have anything to show that I was having problems, except, you know, the people I worked with could tell.  I just wanted to get it documented somehow.

(Beeman dep. of May 11, 1987 at 28).


The employee was deposed a second time on July 20, 1990.  He stated that when he went back to work after the 1984 injury his back still bothered him when he worked two weeks and healed up somewhat on the week he was off work. (Beeman dep. of July 20, 1990 at 21). In describing his activities on his week off, the employee testified:


Well, working around the house, did, you know, cause me just as much pain as going to work. It was just my level of activity.  The more I did, the worse I felt.  When I'd take handfuls of pills and lay in bed I'd, you know, slowly heal up to where I could get up and move around some more a little better.  And if I just would sit in the rocking chair a little while and get up and go for walks for a little while and go home and go to bed, I wouldn't get worse, and if I did any more than that I'd have more trouble.

(Id. at 22).


When asked again if he remembered filing the notice of injury in October 1985, Beeman stated:


Yeah, I do.  Bill Hackman, my driller, really was not an injury. It's just that there were four of us setting a water pump in the hole, and, well, like it says, when I got up, my back was in pain.  I was kneeling down, there were people standing all around.  There were all four or five of us maybe lowering this by hand into the well. It's just a short, shallow water well.  When I got up, I couldn't stand up straight all the way.  I had to get up real slow.  You know, I couldn't just stand up from the kneeling position.  And this kind of thing had been going on pretty regularly, whenever I'd have to do anything, and my driller, Bill Hackman  said, 'You better get this on paper,' he says, 'Because, you know, if you don't nobody will know that you are having this trouble.  They'll think ‑‑ they'll say you've been working and everything is fine and you are not having any problems, when it's obvious you can't do this kind of thing without hurting yourself.

(Id. at 29‑30).


At the hearing, Beeman testified that in October 1985, he just tried to do too much and did not suffer a second injury.  He said he went back to work after the 1984 injury even though the pain never went away because Dr. Nolan had told him he could and he, himself, believed he could do it.  The employee testified that he stopped working in October 1986, because he felt used up.  He stated that he could have kept working, but because of the pain he was not capable of doing anything else in life.  He testified that he knew a number of rig workers that he had worked with who continued to work after October 1986.


TESTIMONY OF BILL HACKMAN

Hackman testified at the hearing that he was a driller and the employee's supervisor in October 1985.  He stated Beeman was crippled when he worked for him.  He said, in essence, that when the employee came to work for him he was not a whole man.  Hackman testified before and after the October incident, the employee took pain pills all the time and wore a back brace.  Nothing, he said, changed.  He said there was work available for the employee after October 1986 had he not been injured because he and many others worked.


TESTIMONY OF DR.  GARNETT

Dr. Garnett was deposed on August 6, 1987.  When asked about the 1984 injury, the doctor testified:


Q. Okay.  All right.  Now would an L‑5 fracture of the transverse process affect a disk at all between L‑5 and ?


A. Well, certainly if there was enough of a blow to fracture a transverse process, there certainly could be enough of a blow to blow a disk or damage a disk.


Q. Now would that be . . . .


A. And it could be an injury that you would not recognize because of the pain from the fractures.


Q. Would that be indicated on the X‑ray if there was some kind of disk damage?


A. No, you can't tell that on a plain X‑ray for sure.


Q. Okay.


A. Everybody ‑‑ I mean, everybody was ‑‑ it's enough of an impression to look at the X‑ray and see all the other fractures to be thinking about a disk.  And the mechanism of injury certainly could have damaged a disk at any one of those level.

(Dr.  Garnett dep. at 8‑9).


The doctor also stated that he had sustained a "sufficient enough injury on his fall to blunt out these disks." (Id. at 18).  In addition, Dr. Garnett testified:


I mean if he had stayed in bed after his injury and never got up and done anything except go to the bathroom, he could have easily had enough injury to his disk from the fall that just going to the bathroom and reaching down and reaching down for the toilet paper could have done him in.

(Id. at: 18‑19).


When asked about the release to work he gave Beeman in January 1985, the doctor said he nevertheless "cautioned him about the amount of pain that‑‑about any activity that would cause him pain, he should report immediately and not work." (Id. at 10).


When asked about the October 1985, injury, the doctor testified:


Q. So do you think his continued work through '85 and '86 ‑‑ you know after he returned back to work in February of '85, do you think that continued work, then, aggravated his back condition?


A. I think it aggravated his pain.  I don't know how much it aggravated his back condition.


Q. So subjective symptoms, is that what you're talking about ‑‑?


A. Probably.  More subjective than actual physical injury.  I mean he didn’t refracture his back or have any major reported injury.

(Id. at 12).


TESTIMONY OF DR.  VASILEFF

Dr. Vasileff was deposed on January 8, 1988.  He testified that Beeman could work as a roughneck as of November 4, 1986, when he examined him, and was still able to work as of January 1988.


When asked about Dr. Nolan's report, the doctor testified:


Dr. Nolan ‑‑ I read Dr. Nolan's report because he re ‑‑ I think he probably even referred the patient to me or suggested ‑‑ gave him my name, but Dr. Nolan's report does say he has leg pain.  He said, reading from his report, 'He still has occasional ache in his back, particularly if he lifts and bends or sits a lot.  However, his main complaint is his pain.


Mr. Bendell: That's January '85 report, doctor?


The Witness: Yes.


Mr. Bendell: Sorry.


The Witness: This pain seems to radiate down the gluteus posterior to both thighs in a non‑radicular fashion.  To me that indicated that he did have some type of radicular symptoms even though it wasn't ‑‑ what Dr. Nolan means, it wasn't any particular dermatome distribution or of any single nerve.  That's not uncommon for someone with a degenerative disk or an early ruptured disk or a process that's going on.

(Dr.  Vasileff dep. at 16).


Regarding when objective evidence was found that the employee suffered from a herniated disk, Dr. Vasileff testified:


A. Well, objectively the only ‑‑ the first time we have objective, hard objective evidence is with the CT scan.  The others are symptoms, he was having leg pain, people have leg pain from a lot of things.  Dr. Nolan's report of January 23rd or '85 is suspicious of disk problems, but certain --


Q. That's January '85?


A. Yes, January of '85. It's suspicious that the patient is having some disk symptoms but certainly not diagnostic.  He doesn't have any muscle weakness, his reflexes are normal, he doesn't have any ‑‑ it's suspicious.  It tends to make me think there may be something going on, but it's really not objective evidence.

(Id. at 24).


TESTIMONY OF DR.  TRIMINGHAM

Dr. Trimingham, the employee's present treating physician, was deposed on July 20, 1990.  He testified:


Q. Is it ‑‑ is the trauma he suffered resulting in the transverse fractures significant enough in and of itself to have caused a herniated disk?


A. Oh, easily.  I mean that is massive trauma compared to that the herniated disk require very little trauma on occasion, as I've already mentioned.


Q. Okay.  And so there could be, based on what we know today, there could have been the original accident which was in '84 that caused two separate injuries, the transverse fractures and a herniated disk?


A. It could have caused those two, yes.

(Dr. Trimingham dep. at 44).

The doctor also stated that a disk herniation in 1984 would have been masked and overwhelmed by the acute symptoms resulting from the transverse fractures. (Id. at 10).  While Dr. Trimingham  could not answer, to a reasonable degree of medical certainly, whether some event in October 1985, either worsened the herniation or worsened the symptoms, he stated:


My own impression from talking with Gordon from day one before we were ever aware of any legal issues was that his real injury occurred in 1984.  That's when things started, and they never got better, and there were episodes along the way that made it worse.

(Id. at 16).


When asked whether the significant herniation the employee now has occurred sometime after January 1985 when Dr. Trimingham saw him, the doctor responded:


Well, it certainly suggestions (sic) that it could have, and, you know, I guess that I'm coming mostly from the position of the patient. It sounds like the patient has no reason to play one accident against the other.  He's going to be insured regardless.  And sounds like he has no reason to pick one over the other or to blame one person.  He's going to get coverage, it sounds to me.  And I think in my dealings with him, that I've had the impression there is only one injury.  I mean that's kind of the way it's been presented to me. I don't know if in my records and perhaps you've reviewed my records, if there was any mention of this second episode.

(Id. at 24).


On January 29, 1991, the deposition of Robert H. Nicoll,  Jr. was taken.  Nicoll is the Alaska district manager of Petroleum Information Corp., a company which provides seismic data to the oil industry. (Nicoll dep. at 4) He testified that between 1986 and 1989, the price of oil went down dramatically and with it the number of oil rigs operating in Alaska. (Id. at 13).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The first question which must be resolved is whether Fidelity or ALPAC is liable for benefits claimed by Beeman.


The last injurious exposure rule adopted in Ketchikan Gateway Borough v. Saling, 604 P.2d 590, (Alaska 1979), applies when employment with successive employers contributes to an employee’s  disability and imposes full liability on the employer at the time of the most recent injury which bears a casual relationship to the disability Veco, Inc. v. Wolfer, 693 P.2d 865, 868,  n. 1 (Alaska 1985).  This rule, combined with the presumption of compensability set forth in AS 23.30.120(a), imposes liability on the subsequent employer when a "preliminary link"  between the disability and the employment is established.  Providence Washington Company v. Bonner, 680 P.2d 1 0 0 (Alaska 1984) (Rabinowitz, J. concurring.  The Board must make two determinations regarding the "preliminary link" and the presumption of compensability under this rule: (1) Whether employment with the subsequent employer "aggravated, accerlerated, or combined with" a pre‑existing condition; and, if so, (2) Whether the aggravation, acceleration or combining with is a "legal cause" of the disability, i.e., "a substantial factor in bringing about the harm" United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983)(quoting Ketchikan Gateway Borough, 604 P.2d at 597‑598).


An aggravation, acceleration or combining with, is a substantial factor in the disability if it is shown (1) that "but for" the subsequent employment the disability would not have occurred and (2) the subsequent employment was so important in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it. See State v. Abbott, 498 P.2d 712, 727 (Alaska 1972).  The court expressly adopted the "but for" test in a "last injurious exposure" rule context.  Fairbanks North Star Borough v. Rogers & Babler, 757 P.2d 528, 533 (Alaska 1987).


The evidence necessary to raise the presumption of compensability varies depending on the type of claim." [I]n claims' based on highly technical medical consideration, medical evidence is often necessary in order to make that connection" Burgess Construction Co. v. Smallwood (Smallwood 11), 623 P.2d 312, 316 (Alaska 1981) . In less complex cases, lay evidence may be sufficiently probative to establish causation.  Veco, 693 P.2d at 871. With regard to medical evidence, Professor Larson states:


In compensation law, the administrative‑law‑evidence problem of expert opinion and official notice finds its principal application in the handling of medical facts.  The usual question is the extent to which findings of the existence, causation or consequences of various injuries or diseases can rest upon something other than direct medical testimony the claimant's own description of this condition, for example, or the commission's expert knowledge acquired not by formal medical education but by the practical schooling that comes with years of handling similar cases.


. . . . 


To appraise the true degree of indispensability which should be accorded medical testimony, it is first necessary to dispel the misconception that valid awards can stand only if accompanied by a definite medical diagnosis.  True, in many instances it may be impossible to form a judgement on the relation of the employment to the injury, or relation of the injury to the disability, without analyzing in medical terms what the injury or disease is.  But this is not invariably so. In appropriate circumstances, awards may be made when medical evidence on these matters in inconclusive, indecisive,  fragmentary, inconsistent, or even nonexistent.

2A Larson, Workmen's Compensation Law, §79.50‑51 at 15‑426.128 (citing Employers Commercial Union Co. v. Libor, 536 P.2d 129 (Alaska 1975); Kessick v. Alyeska Pipeline Services Co., 617 P.2d 755 (Alaska 1980).


Once the presumption attaches, the subsequent employer must come forward with substantial evidence that the disability is not work‑related.  Smallwood II 623 P.2d 312 at 316.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion. Kessick v. Alyeska Pipeline Services Company, 617 P.2d 755, 757 (Alaska 1989).  There are two methods of overcoming the presumption of compensability: (1) presenting affirmative evidence showing that the disability is not work‑related or (2) eliminating all reasonable possibilities that the disability is work‑related. Land and Marine Rental Company v. Rawls, 686 P.2d 1187, 1188 (Alaska 1984).


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tend to rebut the presumption should be examined by itself." Id. at 869.  If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


Based on this discussion, our first point of inquiry is whether the presumption of compensability attached to Fidelity, that is, whether a preliminary link has been established between the employee's disability and employment with the employer while it was insured by Fidelity on October 23, 1985.  We must first decide if the incident on October 23, 1985 aggravated, accelerated, or combined with the employee's preexisting back problem which resulted from his fall on September 18, 1984.


We find that the evidence shows that the 1985 incident aggravated Beeman's pre‑existing condition.  The employee testified that after working to install a water pump on October 23, 1985, he felt pain in his back and had difficulty standing up.  The record also reflects that Hackman, his supervisor advised Beeman to put something in writing to document the incident, which he subsequently did. Drs.  Garnett and Trimingham also testified that the 1985 incident could have aggravated the pre‑existing condition.


The second question which must be asked with respect to the preliminary link is whether the 1985 aggravation was a "legal cause" of the employee's future disability, or in other words, a substantial factor in bringing about the eventual harm.


In reviewing the two‑part test, as outlined above, to determine if the 1985 incident was a substantial factor, we must first decide if, "but for" the employment on October 23, 1985, the present disability would not have occurred.  We find that this element of the test has not been met.  This finding is based on various facts.


First, the employee testified, in essence, that after the 1984 injury, he was in constant pain and needed to take a lot of pain pills and muscle relaxants to not only work but function around the house on his days off.  He also spoke of the limited activities he could endure before October 23, 1985.  Beeman testified both at his deposition and at the hearing that he did not reinjure this back on October 23, 1985 and only filed a report of injury because Hackman had suggested it to document his ongoing back problems.


Second, Hackman testified that when Beeman was sent to him to work before October 23, 1985, he was crippled and not a whole man.  He stated that the employee used pills and a back brace to continue working.  Nothing, he said, changed.


Third, while the medical testimony is somewhat confusing and of less help than we would have liked, we nevertheless find that the majority of it supports Fidelity's position.  In arriving at this conclusion, we recognize that inconclusive medical evidence which is uncontroverted, is to be interpreted in the employee's favor.  Fairbanks North Star Borough v. Rogers and Babler, 747 P.2d 528, 534 (Alaska 1987); Land and Marine Rental v. Rawls, 686 P.2d 1187, 1190 (Alaska 1984) ; Kessick v. Alyeska Pipeline Service Co, 617 P.2d 755, 758 (Alaska 1980).  However, we find that, taken as a whole, the testimony of Drs.  Garnett and Trimingham is not inconclusive.  Dr. Garnett, in essence, stated that the blow in 1984 which fractured the transverse processess was certainly severe enough to damage a disk.  Dr. Trimingham also feels that the trauma Beeman suffered in 1984 which resulted in the transverse fractures was easily significant enough to have caused a herniated disk.  Dr. Trimingham went on to testify that while events after the initial injury could have aggravated the employee's condition, the real injury occurred in 1984, and he never got better.  Finally, the doctor stated that because Beeman had nothing to lose by choosing one insurer over the other, he believed him when he said that the 1984 injury was the source of his present problems.  Even Dr. Vasileff, who believes that Beeman could have continued working as a roughneck after 1986, feels that in reviewing Dr. Nolan's report of January 1985, his symptoms were indicative of a herniated disk.


Based on these facts, we conclude that it has not been proven that "but for" the October 23, 1985 event which aggravated the employee's pre‑existing back condition, his present back condition would not have occurred.


For these same reasons, we conclude that employment with the Brinkerhoff Signal on October 23, 1985 was not so important in bringing about Beeman's present medical problems that a reasonable person would regard it as a cause and attach responsibility to it.


Accordingly, we conclude that a "preliminary link" has not been established between his disability and the employee's employment on October 23, 1985 and, as such, the presumption of compensability does not attach to his claim.


Even if the preliminary link has been established and the presumption of compensability attached to the employee's claim, we nevertheless conclude, based on all the facts, that Fidelity has come forward with substantial evidence that the employee's present condition is not related to his employment with Brinkerhoff on October 23, 1985.


Further, based on all the evidence, we conclude that a preliminary link" has been established between the employee's disability and his employment with Brinkerhoff when he was injured on September 18, 1984 and, as such, the presumption of compensability does attach to his claim against Brinkerhoff at that time.  We also conclude that ALPAC has not come forward with substantial evidence that the employee's disability is not related to the employee's employment with Brinkerhoff on September 18, 1984.  Even if it were determined that ALPAC came forward with substantial evidence that the employee's disability is not related to his employment with Brinkerhoff on September 18, 1984, and that the presumption this dropped out, we would conclude that the employee has proven all elements of his case by a preponderance of the evidence.


We disagree with ALPAC's contention that the reason the employee did not work after August 1986, was not because he was diabled but because there was a dramatic decline in the number of drilling rigs in the state which significantly reduced his opportunity to find work.  While Nicoll testified that the number of rigs operating in Alaska between 1986 and 1989 dropped, the employee stated he thought be could have found work and knew a number of men he had worked with who worked on rigs during that period of time.  Hackman also testified that Beeman was a good worker and could have continued working as he and many others had done.


The next questions are whether the employee has been, in fact, disabled after August 8, 1986 and, if so, for how long.


The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." AS 23.30.265(10). The Act provides for benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality," AS 23.30.185, but doesn't define TTD.  In Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, 665 (D.  Alaska 1958) (quoting Gorman v. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940), the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work." The court explained:


A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit. The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted). in Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:


The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.

In Bailey v. Litwin Corp., 713 P.2d 249, 253 (Alaska 1986), the Alaska Supreme Court set out this same authority and then stated: "Our previous cases stress the claimant's ability to return to work and indicate that medical stability is not necessarily the point at which temporary disability ceases.5." (Emphasis in original). The court also quoted the following description of temporary disability: "Temporary disability may be total (incapable of performing any kind of work), or partial (capable of performing some kind of work." Id. 15 254 n. 12 (quoting Huston v. Workers' Compensation Appeals Bd. , 95 Cal.  App. 3d 856, 868, 157 Cal. Rptr. 355, 262 (Cal.  App. 1979) (emphasis in original). 


AS 23.30.120(a) provides in pertinent part: In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provision of this chapter." Our discussion of the application of the presumption of compensability applies to a claim continuing or resumed disability as well.  Wien Air Alaska v. Kramer Op. No. 3673, ___ P.2d ___ (Alaska March 15, 1991); Municipality of Anchorage v. Cartes, Op. No.3675, ___ P.2d ___ (Alaska March 15, 1991).


First, we find that the employee has established the preliminary link between his 1984 injury and the loss of earning capacity after August 1986.  We find Beeman to be credible witness, AS 23.30.122, and he testified that when he stopped working he was in a great deal of pain not only at work but in all facets of his life.  He was taking pain pills and muscle relaxants and using two back braces.  He said that he felt used up. He stated that the work‑related pain was such that he was not capable of doing other things in life.  The medical records also support his claim.  On October 7, 1986, Dr. Garnett noted that the employee continued to have marked tightness and tenderness of the paraspinous muscles in his lower back.  The doctor prescribed pain medication and a muscle relaxant and recommended that Beeman decrease his activity.  On October 15, 1986, Dr. Vasileff saw the employee complaining of pain, especially pain in the leg, with decreased sensation over the lateral border of his left foot.  Beeman lacked approximately 25% of normal flexion and extension of his back as well as bending.  Also, the employee had a straight leg raising test that was positive on the left at 45 degrees.  A CT scan ordered by Dr. Vasileff on October 15, 1986, showed that Beeman was suffering from a herniated disk at the L5‑S1 level.  When the employee next saw Dr. Vasileff on November 4, 1986, he was still having significant left leg pain.  Dr. Garnett, on April 30, 1987 encouraged Beeman to have back surgery.  On April 5, 1988, Dr. Trimingham reported that the employee's condition was not improving.  The doctor also noted in January 1989, that Beeman had ongoing symptoms of pain, numbness and findings consistent with a herniated disk.  By May 16, 1989, Dr. Trimingham felt that Beeman's condition was significant.


We find that ALPAC did overcome the presumption by introducing affirmative evidence that the employee was capable of working as a roughneck after August 1986.  Dr. Vasileff testified that the employee was able to do that kind of heavy duty type of work when he saw him in November 1986 and when he was deposed in January 1988.


After reviewing all of the evidence as discussed above, we find that the employee has, by a preponderance of the evidence, proven that the work‑related injury in 1984 caused him to be disabled after August 1986.


The next question is for what periods of time after August 1986 is the employee entitled to TTD benefits.  The records show that between December 1986 and March 1987, Beeman received unemployment benefits.  AS 23.30.187 provides:


Compensation is not payable to an employee under AS 23.30.180 or 23.30.183 for a week in which the employee receives unemployment benefits.

Accordingly, the employee is not entitled to TTD benefits under AS 23.30.185 for the time he  received unemployment benefits.


The next question is whether Beeman is entitled to TTD benefits after the summer of 1988 when he became a full‑time student at Big Bend Community College. In this regard, we note that in Jones v. Alaska Workmens' Compensation Board, 600 P.2d 738, 741 (Alaska 1979) (Boochever, J. Concurring) the concurring justice stated:


With all due respect to the New Jersey court which decided Tamecki, I believe that where a worker is disabled from employment because of work connected disability, he should be entitled to utilize the period during which he is necessarily disabled from work to further his education, to take care of any medical treatment or to engage in any similar activity without forfeiting his compensation benefits.

(Footnote Omitted).


Based on Justice Boochever's reasoning, we find that the employee is entitled to TTD benefits during the time he was and is enrolled as a full‑time student in college.


The next question is whether Beeman is entitled to medical expenses to be incurred because of surgery he wishes to undergo.  We find from the medical evidence that such surgery is reasonable and necessary and, accordingly, should be paid by ALPAC.


The employee also requests that an award of costs for vocational ‑rehabilitation services.  In light of the fact that the employee plans to undergo back surgery which could determine which type of services, if any, are necessary, we do not address the question at this time.  We do, however, retain jurisdiction over the issue for future consideration if necessary.  We, therefore, deny this claim at this time.


Finally, the employee makes a claim for statutory minimum attorney's fees and legal costs.  We find that Beeman filed a claim and ALPAC controverted it.  The employee hired an attorney who successfully prosecuted the claim.  Accordingly, we award attorney's fees under As 23.30.145(a). Regarding the request for $1,012.33 in legal costs, ALPAC did not object to them, and we find them reasonable.


ORDER


1. ALPAC shall pay the employee temporary total disability benefits from August 8, 1986 until the present and continuing. We retain jurisdiction of this issue until such time as it is determined that the employee is no longer temporarily and totally disabled, in accordance with this decision.


2. ALPAC shall pay the employee medical costs to be incurred because of the back surgery he needs.


3. The employee's claim for vocational rehabilitation services is denied and dismissed at this time in accordance with this decision.


4. ALPAC shall pay the employee statutory minimum attorney's fees pursuent to AS 23.30.145(a).


5. ALPAC shall pay the employee legal costs in the amount of $1,012.33.


Dated at Anchorage, Alaska, this 26th day of March, 1991.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder 


Russell E. Mulder, 



Designated Chairman



 /s/ R.L. Whitbeck Sr.


Richard L. Whitbeck, Member

REM/rem/jpc

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Gordon Beeman, employee/applicant; v. Brinkerhoff Signal, employer; and AlPAC/INA, insurer/defendants; Case No. 8526265 and 8420884; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 26th day of March, 1991.



Janet P. Carricaburu, Clerk
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