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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JOHN A. HARTLEY,
)



)


Employee,
)
DECISION AND ORDER


  Respondent,
)



)
AWCB Case No. 8924293


v.
)



)
AWCB Decision No. 91-0071

LEASE KISSEE CONSTRUCTION,
)



)
Filed with AWCB Anchorage


Employer,
)
March 26, 1991



)


and
)



)

INDUSTRIAL INDEMNITY CO.,
)



)


Insurer,
)


  Petitioners.
)

                                                             
)


We heard this appeal of a decision of the Reemployment Benefits Administrator (RBA) at Anchorage on March 6, 1991.  Attorney Michael Jensen represented Employee while attorney Elise Rose represented Employer and insurer (Defendants).  We closed the record when the hearing concluded.


ISSUE

Should the RBA's decision to waive the 90‑day period in AS 23.30.041(c) be upheld?


CASE SUMMARY

There is no current dispute Employee injured his back at work on September 14, 1989.  An injury report was filed on September 28, 1989.  Employee received several treatments from Duane Odland, D.O., and he returned to his job as a carpenter approximately one month later.


Employee continued to work but also received periodic treatment from Laurence Wickler, D.O., with whom he began treating in October 1989.  In February 1990 Dr. Wickler sent Employee to Michael Newman for a second opinion.  Dr. Newman initially pronounced Employee fit for work in February 1990.  However, Employee was also treated by Dr. Odland in January and February 1990, and Dr. Odland noted on a February 14, 1990 report that vocational rehabilitation was necessary.


At Employer's request, Employee was also examined by Edward Voke, M.D., on April 21, 1990.  Dr. Voke diagnosed degenerative disc disease at L4‑5, and lumbosacral strain.  He recommended conservative care and no further testing.


Dr. Voke also pronounced Employee "almost medically stable.  I would probably wait another three months, and if he is doing fine at that point then he would be medically stationary at that time." (Voke April 21, 1990 report at 3).  Dr. Voke felt back school may be appropriate for Employee, but there was no indication Employee would need vocational retraining.


However, a couple months later (June 12, 1990), when Employee returned to Dr. Newman for a second examination complaining of pain on heavy lifting, Dr. Newman asserted Employee should seek retraining because of the long term outlook regarding Employee's limited ability to do heavy lifting.


A lumbar myelogram, performed on June 26, 1990, revealed a mode‑rate to large disk herniation at L5‑S1.  Employee stopped working on June 29, 1990.


Employee was next examined by Dr. Wickler on July 11, 1990.  Dr. Wickler reported that Employee had quit his job and was going to school full time. (Wickler July 11, 1990 report).  Because of Employee's continued pain, Dr. Wickler offered surgery.  However, Employee declined since his symptoms were improving, and the doctor agreed with the decision.  Dr. Wickler concluded: will be in a sedentary situation for the next six months and that should tell the story regarding his long term results.  We will see him back at least in six months and maybe sooner, depending on his symptoms."


On September 13, 1990 Employee filed an application for adjustment of claim requesting, among other things, vocational rehabilitation.  That same day, Employee filed a written request for reemployment benefits with the RBA. (Jensen September 12, 1990 letter).


On September 19, 1990 the Division of Workers' Compensation sent Employee a form letter notifying him his request for a rehabilitation evaluation was "beyond the 90 day limit." However, the letter also stated Employee could still get the evaluation if there were "unusual and extenuating circumstances."


On October 8, 1990, Dr. Wickler responded to questions submitted by Employee's attorney.  In his October 8 letter, the doctor stated in pertinent part:


Do I recommend rehabilitation for Mr. Hartley?  This is difficult to answer. At the present time, I don't think the patient is able to go back to full active heavy labor, but I also don't think he has the benefit of full treatment. If after the surgical procedure he cannot return to his present physical capabilities, then I think vocational rehabilitation may be necessary.  Until he has pursued all forms of medical treatment, I am not certain this is appropriate.


The physical limitation imposed on Mr. Hartley's return to work would be no repeated stooping or bending, and no repetitive lifting of more than 50 pounds. 


Further medical treatment recommended: I  think a lumbar decompression laminectomy and possible discectomy would improve Mr. Hartley's symptoms . . .


Is Mr. Hartley's medical condition stable?  I believe at this time that it is stable.  He is unlikely to have any functional loss or gain without surgical intervention . . . .

(Wickler October 8, 1990 letter).


In a December 6, 1990 letter to Employee, the RBA found that Employee's file showed compensability was not currently in dispute, and Dr. Wickler's October 8, 1990 letter indicated Employee may be permanently precluded from returning to work as a carpenter, his job at injury.  Further, the RBA invited the parties to submit documentation on the issue of "Unusual and extenuating circumstances" under AS 23.30.041(c).


On February 5, 1991, the RBA granted an eligibility evaluation under AS 23.30.041(c). The RBA found that the 90 day period‑‑starting with the day Employee gave Employer notice of injury‑‑extended from September 18, 1989 to December 17, 1989.  The RBA noted the file contained only one medical report (an October 11, 1989 report from Dr. Wickler) indicating medical treatment during this period.  The RBA concluded:


In my review of the medical reports, I find no indication by any physician that you were informed or made aware that you may not he able to return to your occupation at the time of injury in the first 90 days.  Therefore, I determine this situation created an unusual and extenuating circumstance that prevented you from timely filing for reemployment benefits.


Defendants appealed the RBA's decision.  They argue Employee did not file a request for an eligibility evaluation within 90 days of his injury, and there is no unusual or extenuating circumstance justifying an exception to this limitation.  They contend that when Employee quit his job on June 29, 1990, he should be "charged with knowledge" he would need retraining as of that date.


Moreover, they assert Employee did not request reemployment benefits until November 19, 1990.  They argue that because they were not provided with a copy of the September 12, 1990 letter of Employee's attorney requesting reemployment benefits, they cannot be "charged with knowledge" of this request.  They conclude that since Employee's November 19, 1990 request was well past June 29, 1990‑‑the date Employee should have known of a retraining necessity, Employee's request must be denied.


In addition, Defendants assert that in a case factually similar to this one, the RBA denied an employee's request for an exception to the 90‑day limit. (See Hearing Exhibit One, a June 11, 1990 letter in the matter of James Murphy v. Green Construction, AWCB Case Number 8912795).  They argue AS 23.30.041 must be applied consistently; therefore, Employee's request must be denied in conformity with Murphy.


Employee asks us to affirm the RBA's decision.  He contends (and essentially agrees with Employer) he knew of a need for retraining when the testing on June 26, 1990 revealed a disk herniation.  However, he asserts he requested a rehabilitation evaluation on September 12, 1990 per his attorney's letter to the RBA. He points out this latter date is less than 90 days after June 26, 1990.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.041(c) states in pertinent part:


If an employee suffers a compensable injury that may permanently preclude an employee's return to the employee's occupation at the time of injury, the employee or employer may request an eligibility evaluation for reemployment benefits.  The employee shall request an eligibility evaluation within 90 days after the employee gives the employer notice of injury unless the administrator determines the employee has an unusual and extenuating circumstance that prevents the employee from making a timely request.


Under this section, an employee can request an evaluation when he "suffers a compensable injury that may preclude" returning to the job held at the time of injury. (Emphasis added).  This language is not mandatory; it merely grants the employee the right to request reemployment benefits if his work injury may prevent his return to the job on which he was injured. Of course, the employee should not be prohibited from applying for section 41 benefits before the compensability and return to work status is determined.


We have a few additional comments on the construction of section 41(c).  We find the first sentence of section 41(c) could arguably be read as an exception to the 90‑day limit imposed in the second sentence of the section.  That is, the two sentences could he read to indicate that an employee must request an eligibility evaluation within 90 days after he gives notice of injury (as stated in the second sentence) unless it is still undetermined whether he may have suffered a compensable injury which may prevent his return to work (as stated in the first sentence).


Further, section 041(c) indicates that once it is determined the employee has a compensable injury which may ultimately entail reemployment benefits, either the employee or employer may request an evaluation.  We find this sentence suggests that when the employee's medical records indicate vocational retraining may be needed, the employee or employer should request an evaluation so the retraining process can get started.  In other words, it should be incumbent on both parties to get the evaluation process going without delay.


We are not suggesting the Defendants attempted to take advantage of the 90‑day requirement to avoid retraining Employee.  We believe they sincerely felt there was no unusual and extenuating circumstance here.  Nonetheless, it is our hope that employers and insurers will work with and assist injured employees in getting an evaluation when medical records imply a section 41(c) situation has arisen.  We find section 41(c) suggests such a teamwork approach.  We hope and believe employers and insurers are more concerned with retraining their injured workers than in depriving them of this potential right by taking advantage of the 90‑day limit.


In any case, although it is not clear what standard of review must be applied for questions arising under section 41(c), we will apply the abuse of discretion standard mandated in other areas of section 41.  The Alaska Supreme Court has held that abuse of discretion occurs if a decision is "arbitrary, capricious, manifestly unreasonable, or . . . stems from an improper motive." Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979).  Further, a reviewing court must be "left with the definite and firm conviction on the whole record that the trial judge has made a mistake." Brown v. State, 563 P.2d 275, 2‑79 (Alaska 1977).


After reviewing the record and listening to the parties' arguments, we conclude there was no abuse of discretion by the Reemployment Benefits Administrator (RBA) in granting an evaluation based on extenuating circumstances.  We find this case illustrates the difficulty faced by the RBA in enforcing the 90‑day limit imposed in section 41(c).


In this case, Employee had no reason to request rehabilitation benefits until it appeared he could not perform his job.  He had returned to work after a short period of medical treatment.  We surmise he and Employer hoped he could continue to work as a carpenter.  Although he did continue to work for several months after recovering from his injury, he began reporting increasing symptoms, particularly when lifting heavy materials.  When substantial doubts were raised about his ability to continue to perform his job requirements, Employee stopped working, and he applied for rehabilitation benefits within 90 days of the date he quit working.


We read the RBA's February 5, 1991 decision to suggest that if, within 90 days after notice of injury, an employee' s medical reports indicate he may be able to return to his occupation at injury, unusual and extenuating circumstances exist, and the 90‑day limit is inapplicable.  We find this construction of section 41(c) reasonable.


We also find the 90‑day limit should be waived when the RBA determines it is unclear whether the employee's physician has determined return‑to‑work status within the 90‑day period.  If the physician is unable to predict the employee's physical abilities within this period, the 90‑day period should be waived.  On the other hand, if the physician initially predicts an employee can return to work but later changes his prediction, the 90‑day limit should likewise be waived.


We do not agree with the parties' assertions that there is a tolling provisions regarding the 90‑day limit.  However, we would uphold his decision even if we found the 90‑day limit could be tolled until Employee knew or should have known, via the medical reports, that he may not be able to continue working at his job.  By quitting his job and apparently starting his own retraining in late June 1990, Employee may have been on notice he needed retraining.  Even so, he applied for reemployment benefits within 90 days, both by letter to the RBA and by filing an application requesting rehabilitation benefits.


Having said this, we believe it would be quite difficult for the RBA to enforce a tolling exception for the purposes of applying the "unusual and extenuating circumstance" indicated in section 41(c). After reviewing the medical records, we find the RBA could reasonably have selected one of several dates as a possible date to commence the 90‑day period.


For example, as early as January 1990, Dr. Odland felt Employee needed retraining.  However, Dr. Newman did not believe Employee needed retraining at his February 1990 examination, but the doctor changed his mind and recommended retraining in July 1990. On the other hand, Employee's primary treating physician, Dr. Wickler still hedged, in our opinion, on retraining when he examined Employee as late as October 1990, despite the fact the June 1990 myelogram showed a significant herniated disk.


We find that, with these kinds of widely varying medical viewpoints on Employee's vocational requirements, the RBA was quite reasonable in concluding there was an unusual and extenuating circumstance justifying a waiver of the 90‑day requirement in section 41(c).  Alternatively, assuming (as noted above) there is a tolling of the 90‑day limit, we conclude the RBA did not abuse his discretion in his determination that Employee filed his claim timely.


Regarding Defendants' argument they cannot be "charged with knowledge" of Employee's retraining request until November 19, 1990, we simply disagree with this suggestion that a section 41(c) request is not made until an employee notifies the employer or insurer.  Besides, Employer and Insurer were notified when they were served a copy of the September 1990 application which requested vocational rehabilitation among other benefits.


Regarding Defendants' assertion that we must reverse the RBA's decision here because of his decision in Murphy, we refuse to do so on these grounds.  We are not required to pass judgment on Murphy at this time.  Defendants' point (that the RBA should be consistent in his determination) is valid.  Nonetheless, our duty here is limited to the RBA's determination in this case, and whether or not he abused his discretion.  We conclude there was no abuse of discretion here.  In our view, the RBA should be given the broadest latitude possible in applying section 41(c). We uphold his decision here.


Employee requests attorney's fees.  We find, under AS 23.30.145 (b) , Defendants resisted payment of potential benefits under AS 23.30.041. We further find Employee retained an attorney who succeeded in this appeal of the RBA's decision.  Accordingly, we award reasonable attorney's fees under AS 23.30.145(b).


Employee's attorney filed a timely affidavit requesting fees for 4.1 hours, and at hearing, the attorney requested an award for an additional 3.2 hours worked since the filing of the affidavit.  The attorney requests an award based on an hourly rate of $150.00. Defendants did not dispute the hours or the hourly rate.


Under 8 AAC 45.180, an attorney supplementing an affidavit must testify about the hours worked and the extent and character of the work performed after the filing of the affidavit.  Employee's attorney did not so testify regarding the 3.2 hours worked.  Because we did not inquire about the extent and character of the 3.2 hours, we will not deny an award for them at this time.  However, Employee's attorney must submit an affidavit complying with 8 AAC 45.180 regarding these hours.  We retain jurisdiction to resolve this issue and make the appropriate award.


Regarding the 4.1 hours, we have reviewed the affidavit and find them reasonable based on the nature, length and complexity of the services performed and the resulting benefits. 8 AAC 45.180(2). Regarding the hourly rate requested, we have traditionally awarded an hourly fee of $125.00. Employee provided no justification for increasing that rate in this case.  Accordingly, we award a fee of $512.50 based on 4.1 hours at $125.00 per hour.


ORDER


1. Defendants' petition to reverse the RBA's decision is denied and dismissed.  The RBA's decision is affirmed.


2. Defendants shall pay Employee an attorney's fee of $512.50. We retain jurisdiction to award additional fees in accordance with this decision.


Dated at Anchorage, Alaska, this 26th day of March, 1991.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson 


Mark R. Torgerson, 



Designated Chairman



 /s/ H.M. Lawlor 


Harriet M.  Lawlor, Member



 /s/ Joanne R. Rednall 


Joanne R. Rednall, Member

MRT:dt

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of John A. Hartley, employee/applicant; v. Lease Kissee Construction, employer; and Industrial Indemnity, insurer/defendants; Case No. 8924293; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 26th day of March, 1991.



Dwayne Townes, Clerk
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