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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ARMANDO LOPEZ,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8825930


v.
)



)
AWCB Decision No. 91-0072

ENSERCH CONSTRUCTORS J/V,
)

(self-insured),

)
Filed with AWCB Anchorage



)
March 26, 1991


Employer.
)

                                                             
)


We heard this request for attorney's fees, costs, and payment of a medical bill at Anchorage on March 6, 1991.  Employee was not present but was represented by attorney Charles Coe.  Employer was represented by claims adjuster John Murray. No witnesses testified. In accordance with the February 25, 1991 prehearing, the hearing was limited to brief oral arguments by each side.  We closed the record when the hearing concluded.


ISSUES

1. Did Defendant controvert payment of Employee's permanent partial impairment rating, thereby triggering a possible award of attorney's fees and costs under AS 23.30.145?


2. Should Defendant be required to reimburse Employee if he paid $250.00 to a physician to get the permanent partial impairment rating?


CASE SUMMARY

The record indicates Employee fractured his right little finger at work on December 9, 1988.  He received temporary total disability benefits for a few weeks and returned to work in early January 1989.


Employee was treated by Laurence Wickler, D.O. Dr. Wickler stopped treating Employee in March 1989.  However, Employee returned to the doctor in September 1990 complaining of pain along the medial aspect of his little finger.  Dr. Wickler prescribed Motrin and indicated he would see Employee on an "emergency basis."


According to Employee's attorney Coe, Employee consulted with Coe in November or December 1990.  According to Coe, Employee was concerned the statute of limitations might run in his case to limit him from receiving medical care.  Further, Coe noted Employee had not been rated for permanent partial impairment (PPI) benefits.  Therefore, Coe arranged an appointment for Employee with Dr. Wickler, who (according to Coe) required a $250.00 advance before he would rate Employee.


On January 3, 1991 Coe also filed an application for adjustment of claim dated December 31, 1990.  The Workers' Compensation Division did not serve this application on Employer until January 16, 1991.  However, Employer filed an answer on January 9, 1991.


In its answer, Employer admitted a permanent partial impairment award may be due but that it had not received a rating.  Further, Employer admitted it was liable for medical costs, but not attorney's fees or costs. (Murray January 7, 1991 answer).


On January 9, 1991 Dr. Wickler rated Employee at two percent whole person impairment.  Murray asserted Employer received this rating on January 18, 1991 and it paid Employee $2700.00 ($135,000,00 x two percent) on January 22, 1991.


Coe asserted Employee wanted to "prolong his medical care . . . ." Coe also argued Employee "acquired our services.  We provided the best service we could in getting this all set around, and we maintain the carrier should at least pay us standard statutory fees" on the PPI rating.  Coe asserted he spent considerable time with Employee because Employee does not speak good English, and it took time to communicate with Employee.


Murray asserted no attorney's fees are due because Employer never controverted or resisted Employee's claim.  Murray points out Employer paid the PPI rating timely.


Coe also requests reimbursement of the $250.00 advance his office paid to Dr. Wickler for the rating.  Coe did not provide a receipt for this bill, and there is no evidence Employee ever submitted this bill to Employer.  Murray asserts Employer paid $50.00 to Dr. Wickler.  Murray argues this amount‑‑and not $250.00‑‑is the usual and customary fee for a rating of this kind.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Attorney's Fees

Employee requests statutory minimum attorney's fees under AS 23.30.145 (a) . However, before we can award attorney's fees, there must be a sufficient showing that the claim was controverted and benefits were awarded.  We find there has been no controversion of Employee's permanent partial impairment benefits.


There is no evidence Employer or its adjuster resisted or attempted to resist payment of PPI benefits.  On the contrary, Murray, the adjuster paid Employee his PPI award virtually as soon as he received Dr. Wickler's rating.


This is the way the system is supposed to function. The only 'fly in the ointment' occurred when Employee and his attorney failed to telephone Murray to arrange a rating examination with Dr. Wickler.  By doing so, Employee and his attorney could have determined that Employer was game to pay the PPI due Employee.  Thus, they would have saved the time and cost of completing and serving the application and medical summary, and the cost of advancing Dr. Wickler the rating fee. :


This may have been a case where a one‑time fee payable by the employee under 8 AAC 180(c)(2) was appropriate.  In any case, we conclude that because there was no controversion, and because Employee's attorney provided no other legal justification for our awarding a fee under AS 23.30.145(a), Employee's request for a statutory minimum fee is denied and dismissed.

II. The $250.00 medical cost

Reasonable and necessary medical costs are awardable under AS 23.30.095. We find (and there is no dispute) a cost for a compensable PPI rating would be payable under section 95.  However, there is no documentation or other information in the record on the $250.00 cost Employee advanced to Dr. Wickler.


Murray stated he paid $50.00 for Dr. Wickler's rating.  We gather from this statement Murray received a bill for $50.00 for the rating.  However, there is no record Employee submitted this $250.00 bill to Employer.  Moreover, we question why Dr. Wickler apparently billed or required Employee to pay $250.00 for the PPI rating, but only ostensibly billed Employer $50.00 for the same thing.


We decline to decide this issue today.  Employee shall submit this bill to Employer with a copy to us.  Further, Employee and Employer shall obtain a letter from Dr. Wickler explaining how much he charged for the PPI rating, the reason for the discrepancy, in the two billings, and his usual and customary fee for these ratings.  We will then decide whether to award the $250.00 charge.  The bill and Dr. Wickler's explanatory letter must be filed within 14 days after today's decision.


Regarding this medical bill, we note AS 23.30.095(f) states:


(f) All fees and other charges for medical treatment or service shall be subject to  regulation by the board but may not exceed usual, customary, and reasonable fees for the treatment or service in the community in which it is rendered, as determined by the board.  An employee may not be required to pay a fee or charge for medical treatment or service.


ORDER

1. Employee's request for attorney's fees is denied and dismissed.


2. We withhold our decision on the $250.00 medical cost.  The parties shall provide the information requested in accordance with this decision.


Dated at Anchorage, Alaska, this 26th day of March, 1991.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson 


Mark R.Torgerson, 



Designated Chairman



 /s/ H.M. Lawlor 


Harriet M. Lawlor, Member



 /s/ Joanne R. Rednall 


Joanne R. Rednall, Member

MRT:dt

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in, the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Armando Lopez, employee/applicant; v. Enserch Constructors employer, Self‑insured; Case No. 8825930; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 26th day of March, 1991.



Dwayne Townes, Clerk
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