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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ROBERT W. WARD,
)



)


Employee,
)
DECISION AND ORDER


  Petitioner,
)



)
AWCB Case No. 9001220


v.
)



)
AWCB Decision No. 91-0074

ICICLE SEAFOODS, INC.,
)



)
Filed with AWCB Anchorage


Employer,
)
March 26, 1991



)


and
)



)

WAUSAU INSURANCE CO.,
)



)


Insurer,
)


  Respondents.
)

                                                             
)


On February 22, 1991, this matter came before the board at Anchorage on the employee's petition to review the January 11, 1991 decision of the Reemployment Benefits Administrator (RBA). The employee was not present but participated by telephone.  The respondents were represented by George Youngclaus, Wausau's Claims Supervisor, who also participated by telephone.  The record closed at the conclusion of the hearing.


SUMMARY OF THE EVIDENCE

Ward alleges that he injured back and right shoulder on January 17, 1990, while unloading bait boxes for the employer at Dutch Harbor.


By June 1990, the employee was diagnosed by Aleksandra Zietak, M.D., as having chronic back pain secondary to muscular strain and right shoulder girdle muscular strain. (Dr.  Ziekak report dated 6/15/90).


The employee requested an eligibility evaluation for reemployment benefits under AS 23.30.041(c), and the RBA assigned Stephen Lowry, a rehabilitation specialist, to his case on June 29, 1990.


In a preliminary eligibility report dated July 31, 1990, Lowry stated:


Because of the intermittent nature of his work history, only two occupations during the past ten years have been performed by Mr. Ward to the extent that his experience matches the SVP level specified      in the SCODOT.  These are as follows: 


1. Commercial Cleaner, D.O.T. #381.687‑014. This is identified as a heavy occupation with an SVP of 2, at which Mr. Ward has worked for at least two years.


2. Utility tractor operator, D.O.T. #850.683‑046. This is listed as a light duty occupation, although as it is commonly found in the Spokane area, it requires medium strength.  The SVP is 4, and although the exact length he performed this work is not certain, it appears to be from four to six years.


. . . . 


Mr. Ward is currently being treated for alcohol addiction, and will be in that alcohol rehabilitation program until 1992.  In the meantime, he does not have a valid driver's license and cannot obtain one, pending certification that he has completed the required counseling and education.


On August 14, 1990, Lowry sent Dr. Zietak, Ward's treating physician, a job description for a utility tractor operator.  On August 20, 1990, the doctor stated that she felt that the employee could perform the job duties as described in the description.  The doctor did not think that the employee could return to work as crab processor. (Lowry interim evaluation report dated December 4, 1990).


On January 11, 1991, the RBA issued a decision which found that Ward was not eligible for reemployment benefits.  This decision stated in part:


Mr. Lowry's eligibility evaluation reveals that your physical capacities will not allow you to return to work as a crab processor or as a commercial cleaner per your physician's determination.


Your physician, however, did approve the job of Utility Tractor Operator, DOT 805.638‑046, as being within your physical capacities.  Unfortunately, you do not have a valid driver's license and can not obtain one until 1992.


Stephen Lowry stated in his report "although the absence of a driver's license is unrelated to the industrial accident and unrelated to his physical condition, it is a barrier to becoming reemployed at this time.  If the unrelated condition is disregarded, he could be considered employable."


The Alaska Workers' Compensation Board has determined that eligibility in subsection 41(e) must be based on physical capacities and not on any legal or regulatory impediment.  Clifton v. Western Geophysical, AWCB No. 8902691 (May 4, 1990).

Thus, we must not base eligibility for reemployment benefits on the legal impediment of your not having a valid driver's license and must find you ineligible for these benefits.


At the hearing, the employee testified, in essence, that he objects to the equipment operator job because he is still having trouble with his shoulder and may need surgery in the future.  The respondents rely on Lowry's report of December 4, 1990.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

For injuries incurred after June 30, 1988, AS 23.30.041(e) states:


AS 23.30.041 provides, in the pertinent parts:


(d) Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings . . . . Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee’s eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110. The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.


(e) An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for


(1) the employee's job at the time of injury; or


(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury . . . . 


We find the reason the RBA gave for finding Ward ineligible for reemployment benefits was his inability to work as a utility tractor operator because he is not able to get a driver's license. We find this inability for work as tractor operator is unrelated to whether or not the employee has the physical capacities to keep up with the physical demands of a tractor driver.  We must determine whether it was an abuse of discretion to base ineligibility on this legal impediment.


"Abuse of discretion" consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive." Tobeluk v. Lind, 589 P.2d 873, 878, (Alaska 1979) (Footnote omitted).  Misapplication of the law and a failure to exercise sound, reasonable, and legal discretion also falls within the common definition of "abuse of discretion." Black's Law Dictionary 10 (Fifth Edition 1979).


On March 15, 1991, the Alaska Supreme Court issued a decision in Municipality of Anchorage v. Carter, Slip Op.  No. 3675, which reversed and remanded our denial of continuing medical benefits because we failed to apply the statutory presumption of compensability of AS 23.30.120(a)(1) . The court held that the presumption applies to any claim under the Alaska Workers' Compensation Act.  On the same day, the court issued its decision in Wien Air Alaska v. Kramer, Slip Op.  No. 3673, reversing and remanding for our failure to apply the presumption in AS 23.30.120(a) (1) to continuing disability.


As the record indicates, the employee cannot work as utility tractor operator because he cannot obtain a driver's license.  We have held that eligibility in subsection 41(e) must be based on his physical capacities and not on any legal problems he might have.  Clifton v.. Western Geophysical, AWCB No. 90‑0097 (May 4, 1990).  We realize that Ward says that he does not think he can work as a tractor operator because of shoulder pain, but we are more persuaded by Dr. Zietak's opinion that, after treating him and reviewing the job description, she feels that he can physically perform the job.  We do not know whether or not Carter and Kramer apply to an RBA decision.  However, if they do and if we assume the preliminary link has been established by employee's statements, we believe the evidence cited above would overcome the presumption.  The RBA could further have found the employee did not prove his claim by a preponderance of the evidence.  This would result in the same outcome.  Accordingly, even if Carter and Kramer mean the presumption should have been applied in this case, the facts demonstrated that it was only harmless error that the RBA did not do so.


Based on our review of the law and the evidence, we conclude that the RBA did not abuse his discretion in finding the employee ineligible for reemployment services.


ORDER

The Reemployment Benefits Administrator did not abuse his discretion and his decision of January 11, 1991 is affirmed.


Dated at Anchorage, Alaska, this 26th day of March, 1991.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder 


Russell E. Mulder,



Designated Chairman



 /s/ D.F. Smith 


Darrell F. Smith, Member



 /s/ Joanne R. Rednall 


Joanne R. Rednall, Member

REM/fm

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Robert W. Ward, employee/applicant, v. Icicle Seafoods, Inc, employer; and Wausau Insurance Co. Inc., insurer/defendants; Case No. 9001220; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 26th day of March, 1991.



Flavia Mappala, Clerk
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