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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

HAROLD K. HUNTLEY,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8701307


v.
)



)
AWCB Decision No. 91-0075

S & K SALES, INC.,
)



)
Filed with AWCB Fairbanks


Employer,
)
March 28, 1991



)


and
)



)

HOME INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


This claim for scheduled and unscheduled permanent partial disability (PPD) benefits, penalties, transportation costs, attorney fees and costs was heard at Anchorage, Alaska on February 7, 1991.  The employee was represented by attorney Steve M. Sims; attorney Marilyn J. Kamm represented the defendants.  The record was held open to receive written closing arguments and was deemed closed when we met on March 6, 1990.


It is undisputed the 56 year‑old employee suffered a work‑related injury in a motor vehicle accident on January 27, 1987.  At the time of his accident he incurred a head injury and lacerations.  Five weeks later he experienced pain radiating into his left thigh and testicle.  Thereafter, he underwent a disc excision of a herniated disc.


On or about September 8, 1987, the employee settled a third‑party suit arising from the accident for $55,000.  The parties agree that $5,000 of the $55,000 settlement is attributable to the employee's wife's loss of consortium claim.  The award to the employee was also reduced by a 40 percent attorney fee contingency agreement.  Meanwhile, the insurer agreed to accept $5,959.92 in partial satisfaction of its lien.  The employee agreed to pay the remaining lien amount of $6,594.35 when he received more settlement funds.  Currently, he has a suit pending against State Farm Insurance for damages stemming from the accident.


At the time of his injury, the employee worked as a Territory Manager for the employer.  After the accident, he continued to receive his salary.  His job performance deteriorated, however, and he was terminated by the employer in 1989.  A former competitor, an agent of a former customer, and a former residential neighbor each testified they observed that after the accident, the employee's job performance and overall physical activities were greatly reduced.  After he was terminated, the employee and his wife moved to Spokane, Washington where he began work as an automobile salesman with Dishman Dodge of Spokane.  In early February 1991, however, he was laid off, apparently due to the poor condition of the Spokane economy.  He hopes to get another "outside sales" job when the economy improves.


There are several issues we must decide.  Preliminary questions involve disputes over the admissability of certain witnesses' testimony and documentary evidence. Substantively, the employee claims he is entitled to $10,000 PPD for sexual dysfunction pursuant to AS 23.30.190(a)(19)(B), $60,000 unscheduled PPD compensation pursuant to AS 23.30.190(a)(20), and scheduled PPD compensation for the loss of use of his lower extremities.  He also claims entitlement to penalties, transportation costs, attorney fees and litigation costs.  The defendants have denied the employee's request and assert he incurred no sexual dysfunction, no loss of wage‑earning capacity,  and no leg injury from the accident.  The defendants seek a Board Order directing the employee to pay the balance of the lien amount ($6,594.35), and recognizing a "credit" of $29,076.22 towards any future benefits.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Witness Lists and Right to Cross Examine Witnesses


At a prehearing held on December 5, 1990 the parties were directed to exchange witnesses lists.  The employee, however, failed to file a witness list in conformance with 8 AAC 45.112. Specifically, the employee did not state whether the witnesses would testify in person, by deposition or telephonically.  More importantly, the witness list does not describe the subject matter and substance of each witness' testimony.  Therefore, the defendants request that all witness testimony, other than that of the employee, be stricken from the record.


The employee's attorney stated he does not regularly practice workers' compensation law and was not aware of our procedural changes requiring the additional information to be provided on witness lists.  Based on Mr. Sims' representations and the importance of the testimony of the additional witnesses, we find the interest of justice is served by allowing the additional witnesses to testify.  Accordingly, we waive the procedural requirements of 8 AAC 45.112, as allowed by 8 AAC 45.095.


Additionally, the defendants objected to the employee relying on medical records without being given an opportunity to cross examine the authors as required by Commercial Union Companies v. Smallwood, 550 P.2d 1261 (Alaska 1976).  The employee argued he was not required to produce the author of the medical documents.  He said he chose not to risk spending "ten to fifteen thousands of dollars, like the defendants," for expert testimony when he could rely on the written medical records pursuant to numerous provisions of the Alaska Rules of Civil Procedure, including ARCP 703 and ARCP 803(l), (3), (4), (5) and (6).


According to 8 AAC 45.120(h) the defendants will be provided an opportunity for cross examination "unless the board determines that, under a hearsay exception of the Alaska Rules of Evidence, the document is admissable." See also, Frazier v. H.C. Price Ciri Const., J.V., 794 P.2d 103, 105 (Alaska 1990).  All of the medical records the employee seeks to rely on were reviewed and relied upon by the employer's medical doctor in the preparation of his medical opinion, either directly or as summarized by Martha Andrew who was a rehabilitation specialist for Rehabilitation Consulting and Management Services.


During the hearing we ruled we would review any supplied medical records if they were admissable as exceptions to the hearsay rule.  We would not rely on any medical opinions in the medical records unless the opinions were subject to cross examination. See Frazier at 105, n.2. Based on 8 AAC 45.120(b) and Frazier, we hereby reaffirm , this decision.

II. Presumption of Compensability


AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment.  This rule applies to the original injury and continuing or resumed disability. See Wien Air Alaska v. Kramer, _ P.2d _,Supreme Ct.  Op.  No. 3673 (Alaska, March 15, 1991).  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." Smallwood II.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related.  Id. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept, as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.  If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).

III. Sexual Dysfunction


To establish the presumption of compensability for sexual dysfunction, the employee relies on his own testimony and the testimony of his wife.  He also relies on references to sexual problems in the medical records.


According to the medical reports, on the employee's first visit to a doctor one day after the accident, the employee experienced severe ecchymoses (bruising) in the bilateral groin area.  The medical records also note slight burning on penis, for which the doctor prescribed the application of A & D or bacitracin.  A note from North Care dated March 6, 1987 again documents pain in the left medial groin.  The nurse's note of that date describes pain in the testicle.  The Alpine Physical Therapy note of March 6, 1987 also notes a shearing pain in the left groin area and left buttock. On March 9, 1987, treating physician Michael Eaton, M.D., described low back pain radiating to the left posterior medial thigh and left testicle.


Surgery was performed on March 20, 1987 at Providence Hospital.  On April 6, 1987 Dr. Eaton notes in the chart that "he states he has been unable to have an erection since surgery." In the surgery notes, Dr. Eaton mentions the assistant surgeon avulsed a nerve root.  On June 25, 1987 on a questionnaire for Northland Back School, the employee placed a question mark under the box asking for a description of his sexual capacity.


The employee and his wife stated they engaged in sexual intercourse three times per week prior to the accident.  Since the accident they engage in intercourse monthly.


To overcome the presumption, the defendants rely on the testimony of neuropsychiatrist Sydney Walker, M.D, Dr. Walker attributed the employee's decreased frequency of sexual activity to his age, inability to sleep, ringing in his ears, tingling on the feet, his alcoholism, and possible early diabetes mellitus.  Dr. Walker testified that claimant's metabolic problems, confirmed by his high triglycerides and high carbohydrates, are not yet "fixed and stationery." Dr. Walker believes that after an extended period of sobriety and stabilization of his system the employee will "feel better" and most likely engage in more frequent sexual activity.


Dr. Walter does not state the accident was not a substantial factor in the employee's sexual dysfunction.  According to Professor Larson, since sexual impotency does not reduce earning power, generally, "[I]mpairments of sexual potency is not itself a basis for an award. . . " A. Larson, The Law of Workmen's Compensation, Section 2.40, at 10‑11.  We have reviewed cases involving testicle injuries on at least two occasions but did not reach the question of whether the injuries were compensable under AS 23.30.190(a)(19). Hamilton v. Brinkerhoff Drilling Co., AWCB No. 840014 (January 17, 1984); Thompson v. Wick Construction, AWCB NO. 820122 (June 7, 1982).  On other occasions, however, we have awarded section .190(a)(19) benefits for loss of a sense of smell and for removal of a herniated disc. Sims v. Alascom, AWCB No. 880141 (May 27, 9188); Colledge v. Alaska Fence, AWCB No. 900040 (March 14, 1990).


In response to the assertion that loss of sexual potency is not compensable, the employee testified that because he has had a dramatic decrease in frequency of sexual activity, he also experienced a significant reduction in self‑confidence, self‑worth and creative energy.  Therefore, he reasons, his ability to produce sales is significantly impaired.


After reviewing the evidence, law and argument cited above, we find we are unable to decide at this time if the employee may recover for impairment of sexual potency.  Moreover, although he calls this a section .190(a)(19) claim, his argument seems to be for recovery of an unscheduled stress claim.  If the employee experienced a psychological injury and this injury caused a diminished wage earning capacity, his claim would be compensable as a stress claim.  See, eg., Grainger v. AWCB, P.2d Supreme Ct.  Op.  No. 3666 (Alaska, February 22, 1991).  Unless Dr. Walker or another doctor can clearly state that the employee has not suffered a loss of earning capacity due to an injury related psychological injury, then the presumption of compensability would not be overcome and the employee would prevail. Id., at 6‑7.  In any event, based on Dr. Walker's testimony, the employee's sexual potency has not stabilized.  We find the employee's claim for sexual dysfunction pursuant to AS 23.30.190(a)(19) must be denied at this time.  If the employee can prove a loss of earning capacity arising from a psychological injury, however, or if the defendants cannot overcome the presumption with substantial evidence, the employee may be entitled to workers' compensation benefits, arising from a psychological injury. If either of the parties wishes to present additional evidence on these issues, the party may file an appropriate application or petition and supporting evidence pursuant to 8 AAC 45.050.

III. Unscheduled Permanent Partial Disability Benefits


At the prehearing conference, the parties stipulated to the work‑relatedness of the employee's back injury.  The defendants had already paid his medical costs for the back treatment.


Nevertheless, the defendants rely on evidence the employee has not experienced a loss of wage‑earning capacity to argue the employee is not entitled to any unscheduled PPD benefits.  Rehabilitation Specialist Vincent Gollogly of Northern Rehabilitation Services testified he prepared job analyses for the employee to work in Alaska as an "outside sales representative" for the employer and as a sales representative for food products suppliers, industrial products suppliers, telecommunications equipment suppliers, and automobile dealerships.  Dr. Walker approved each of these analyses.  If the employee successfully returned to work at any of these jobs in Alaska, he would achieve suitable gainful employment and would experience no loss of wage‑earning capacity.


The employee testified he could not do the sitting, standing, lifing and walking required by each of the jobs identified by Mr. Gollogly.  Moreover, the employee and his wife testified he could not handle the pressure of staying in Alaska.  Apparently, this pressure arose from feelings of depression related to long Alaska winters and from bad memories and feelings associated with his inability to work.  He does not intend to return to work in Alaska.


Assuming the employee's testimony raises a presumption of inability to work and an associated loss of wage‑earning capacity, we might rely on Dr. Walker's approval of the job analysis prepared by Mr. Gollogly to find substantial evidence to overcome the presumption.  Nevertheless, Dr. Walker did not state the employee was psychologically able to perform the work in an Alaska setting.  Therefore, we find we are unable to decide whether the employee has experienced a loss of wage‑earning capacity.  Given the lack of psychological evidence and lack of evidence regarding the employee's wage‑earning capacity out of state, we decline to decide this issue until we receive more evidence.  We will decide this issue upon receipt from either party of an appropriate application or petition with supporting evidence.

IV Scheduled Permanent Partial Disability


At the time of the employee's injury.  AS 23.30.190(a)(2) set forth the amount of scheduled PPD compensation to be paid to an employee with an impairment to his leg:


(a) In case if disability partial in character but permanent in quality the compensation is 80 percent of the injured employee's spendable weekly wages in addition to compensation for temporary total disability or temporary partial disability paid in accordance with AS 23.30.185 or 23.30.200, respectively, and shall be paid to the employee as follows:


(2) leg lost, 248 weeks compensation, not to exceed $54,400;


At the time of the employee's injury, AS 23.30.190(a)(20) set forth the amount of unscheduled PPD to be paid an employee with an impairment to his back:


(20) in all other cases in this class of disability the compensation is 80 percent of the difference between the spendable weekly wages of the employee and the wage‑earning capacity of the employee after the injury in the same employment or otherwise, payable during the continuance of the partial disability, but subject to modification by the board on its own motion or upon application of a party in interest; whenever the board determines that it is in the interest of justice, the liability of the employer for compensation, or any part of it as determined by the board, may be discharged by the payment of a lump sum;


The employee claims his leg has been impaired as a result of the accident and the resulting back surgery.  Although the medical record refers to numbness in the employee's leg, thigh, feet and toes, the record contains no evidence of an injury to the lower extremities; the injury was to his head, waist, and back; the surgery was performed on his back.


In Ratliff v. Alaska Workers' Compensation Board, Wright Schuchart Harbor/ASAG and Wausau Insurance Company, 721 P.2d 1138 (Alaska 1986), the Alaska Supreme Court held that when a claimant incurs a scheduled injury he is not entitled to a concurrent award of both scheduled and unscheduled benefits.  In that case, Ratliff injured his knee and was given a permanent impairment rating to the lower extremity under the AMA Guidelines.  He was paid scheduled PPD for loss of use of his extremity pursuant to AS 23.30.190(a)(2). He petitioned the Board for an unscheduled award under Section 190(a)(20).  We denied his claim finding that he had only injured his knee and therefore was ineligible for unscheduled benefits despite his claim of extreme economic disability.  In affirming that decision the Supreme Court noted that although it had approved multiple awards to Grant in Providence Washington Ins.  Co. v. Grant, 693 P.2d 872 (Alaska 1985), for both scheduled and unscheduled disabilities, Grant suffered three injuries (to his leg, foot and back) whereas Ratliff suffered but one injury to his knee.


The Ratliff court also noted that the argument in favor of applying the schedule exclusively in cases of permanent partial disability is "simple and persuasive ‑ the statute means what it says." Ratliff, 721 P.2d at 1140.  The court noted that the U.S. Supreme Court applied this reasoning in interpreting the similarly worded provisions in the Longshoremen and Harbor Workers' Compensation Act (LHWCA) in Potomac Electric Power Co. v. Director, Office of Workers' Compensation Programs, 449 U.S. 268, 101 S. Ct. 509, 66 L.Ed. 2d 446 (1980).  The Ratliff court noted that the Alaska Workers' Compensation Act is modeled after the LHWCA; consequently, interpretations of the LHWCA are persuasive in interpreting the Alaska Act.  Id. at 1140, n. 4.


In Potomac Electric Power Co. v. Director, Office of Workers' Compensation Programs, the U.S. Supreme Court held that an employee who was permanently partially disabled due to a knee injury was limited to recovery of benefits under the schedule, and was not eligible for unscheduled benefits.  The Potomac court noted that the plain language of the statute indicated that Congress intended the benefits to be exclusive when there was an injury under the schedule.  The court rejected the claim that its construction would not fulfill the remedial purpose of the Act.  The use of fixed scheduled benefits is consistent with the employee's interest in receiving a prompt and certain recovery as well as with the employer's interest in having its contingent liabilities identified as precisely and as early as possible.


The Ratliff court found the same statutory language in the Alaska Act as in the LHWCA and noted the legislative policy behind the schedule to limit an employer's liability, awarding no more than specific amounts for specific disabilities.  The court concluded there was no language in the statute remotely" suggesting that the scheduled and unscheduled awards are alternate remedies.  Id. at 1141.


In a case similar to the instant case, the Ninth Circuit Court of Appeals ruled that under the LHWCA an employee who suffers an injury to his back cannot recover scheduled benefits for the partial loss of use of his leg, notwithstanding the fact that the leg impairment was caused by the injury to his back.  In Long v. Director, Officer of Workers' Compensation Programs, et a]., 767 F.2d 1578 (9th Cir. 1985), the Ninth Circuit affirmed the decision of the Benefits Review Board affirming the order of an administrative law judge denying Long's claim for benefits.  The claimant had injured his back at work.  His condition was diagnosed as low back strain,  with sciatic irritation. He suffered two aggravations, and was left with  numbness in his left leg and foot.  He filed for both scheduled and unscheduled benefits pursuant to 33 USC 908(c)(2), and (21).


33 USC 908(c)(2) sets forth the scheduled PPD compensation due for an impairment of a leg:


(c) Permanent partial disability: In case of disability partial in character but permanent in quality the compensation shall be 66 2/3 per centum of the average weekly wages, which shall be in addition to compensation for temporary total disability or temporary partial disability paid in accordance with subsection (b) or subsection (e) of this section, respectively, and shall be paid to the employee, as follows: (2) Leg lost, two hundred and eighty‑eight weeks' compensation.


33 USC 908(c)(21) sets forth the unscheduled award of PPD compensation for impairment of the back:


(21) Other cases: In all other cases in the class of disability, the compensation shall be 66 2/3 per centum of the difference between the average weekly wages of the employee and the employee's wage‑earning capacity thereafter in the same employment or otherwise, payable during the continuance of partial disability.


The LHWCA provides that compensation shall be payable in respect of disability which results from an "injury" to one covered by the statute. 33 USC 903(a).  The term "injury" is defined as an "accidental injury arising out of and in the course of employment." 33 USC 902(2).  The term disability is defined as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." 33 USC 902(10).  Long was entitled to compensation under LHWCA since he injured himself and suffered a disability under the statute.


In interpreting the statutes, the Ninth Circuit mentioned the Potomac decision in which the Supreme Court noted that when LHWCA was enacted in 1927 it was patterned after a similar benefits provision in the New York Workmen's Compensation law. Id., at 1581.  Consequently, the Court of Appeals found the legislative history and judicial interpretation of the New York Act relevant in interpreting the federal statute.  It is presumed, when the Legislature borrows an already judicially interpreted phrase from an old statute to use in a new statute, that the Legislature intends to adopt the old phrase as well as the judicial construction of that phrase. Id.  When the LHWCA was enacted, the New York statute had already been interpreted to preclude recovery of benefits under the schedule for impairment to the claimant's arms caused by a physical injury to the back of the neck. Knight v. Ferguson, 190 N.Y.S. 659 (1921).  Congress was presumed to have intended to adopt this construction when it enacted LHWCA.  The Ninth Circuit ruled that Long was not entitled to scheduled PPD.


The Alaska Workers Compensation Act is modeled after the LHWCA and the pertinent provisions are almost identical.  An "injury" is defined under both acts as "an accidental injury arising out of an in the course of employment." AS 23.30.265(13); 33 USC 902(2).  The term disability is defined under both acts as an "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or other employment." AS 23.30.265(10); 33 USC 902(10).  The scheduled benefits for loss of use of a leg vary only in amount of compensation payable.  AS 23.30.190(a)(2); 33 USC 908(c)(2).  Similarly, the provisions for unscheduled compensation are similarly worded and vary only in amount.  AS 23.30.190(a)(20); 33 USC 908(c)(21).


The Alaska Supreme Court has already recognized that the interpretations of the LHWCA are persuasive in interpreting the Alaska Act.  Ratliff, at 1140, n. 4. The employee in this case, like Long, suffered an injury to his back.  Apparently, the injury and surgery resulted in impairment to his leg.  Nevertheless, as in Long, we find the employee is precluded from recovering scheduled compensation under the provisions of AS 23.30.190(a). His potential award of PPD is limited to an unscheduled award under section 190(a).

V. Penalties, Transportation Costs, Attorney Fees and Costs


Based on the evidence before the Board, we have awarded no additional benefits. Accordingly, we find no penalties, transportation costs, attorney fees or costs are payable at this time.  We will reconsider this decision upon the submission of additional evidence as described above.


ORDER
1. The employee's claim for scheduled permanent partial disability benefits related to his sexual dysfunction, unscheduled permanent partial disability benefits related to his back, penalties, transportation costs, attorney fees and costs is denied and dismissed without prejudice.

2. The employee's claim for scheduled permanent partial disability benefits arising from the loss of use of his lower extremity is denied and dismissed with prejudice.


DATED at Fairbanks, Alaska, this 28th day of March, 1991.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown 


Fred G. Brown, 



Designated Chairman



 /s/ Donald R.  Scott 


Don Scott, Member



 /s/ D.F. Smith 


Darrell Smith, Member

FGB/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Harold K. Huntley, employee/applicant; v. S & K Sales , employer; and Home Insurance, insurer/defendants; Case No. 8701307; dated and filed in the office of the Alaska Workers' Compensation Board at Fairbanks, Alaska this 28th day of March, 1991.



Marci Lynch, Clerk
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    �The defendants paid benefits of $20,923.78 on behalf of the employee.  The parties agree the defendants' entitlement to reimbursement has been reduced by 40 percent pursuant to the attorney fee agreement.







