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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

WILLIAM W. SHIRLEY,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8918695


v.
)



)
AWCB Decision No. 91-0085

UNDERWATER CONSTRUCTION, INC.,
)



)
Filed with AWCB Anchorage


Employer,
)
April 02, 1991



)


and
)



)

INDUSTRIAL INDEMNITY COMPANY,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


We heard this claim on March 6, 1991 at Anchorage.  Employee was present and was represented by attorney Chancy Croft.  Defendants were represented by attorney Elise Rose.  We closed the record when the hearing concluded.


ISSUES

1. Did Defendants controvert Employee's permanent total disability benefits? If so, should we award statutory attorney's fees under AS 23.30.145(a) as requested by Employee?


2. Even though Defendants have changed Employee’s pay status from temporary total disability (TTD) to permanent total disability (PTD), should we order them to pay PTD benefits until we further order otherwise?


CASE SUMMARY

Employee sustained a severe head injury while working as a pile driver for Employer at Dutch Harbor on August 4, 1989.  He was struck in the head by an air tugger.  The blow lifted him six feet into the air and hurled him fifteen feet horizontally into some rocks.  He also injured a shoulder, arm and hip. Employee was  knocked unconscious but regained a lethargic state of consciousness  enroute to an Anchorage hospital.


Employee has not returned to work since his injury.  He has received uninterrupted TTD or PTD benefits since then, and he now receives social security disability benefits.


Several physicians have examined or treated Employee.  These include (hut are not limited to) Shawn Hadley, M.D., a physical medicine and rehabilitation specialist who treated Employee from the day of injury until August 1990 when she closed her Anchorage practice; Paul Craig, Ph.D., a licensed neuropsychologist; and Louis Kralick, M.D., an Anchorage neurosurgeon.  In addition, Employee's medical records were reviewed by Katherine Mateer, Ph.D., director of the head injury unit at Good Samaritan Neuropsychological Services in Tacoma, Washington.


Physical therapy and rehabilitation were begun before Employee was released from the hospital, and they continued in the ensuing months after his release.  At the recommendation of doctors Hadley, Craig and Kralick, Employee underwent vocational testing to determine his employability.


Dr. Craig had performed a battery of tests on August 22, 1989, and he performed repeat testing on November 10, 1989.  Craig noted Employee was a 55‑year old laborer with a seventh grade education.  The doctor compared Employee's test results with earlier scores and concluded Employee "has demonstrated significant improvement . . . but continues to evidence measurable deficits." Dr. Craig recommended continued head injury rehabilitation with emphasis on independent living skills and work related skills.


Dr. Craig added.  "It remains unclear at this juncture how far the patient will come in his rehabilitation.  He will continue to improve but it is not clear that he will ever be able to return to full‑time competitive gainful employment.  " (Craig November 10, 1989 report at five).  Dr. Craig recommended a follow‑up evaluation in four or five months.


Dr. Hadley recommended testing as early as October 31, 1989.  However, in a November 20, 1989 chart note, she expressed doubt Employee would be able to "achieve gainful employment." Still she felt it appropriate to look into rehabilitation prospects.


Dr. Kralick followed suit in a December 28, 1989 report. Although he indicated there was little else he could do for Employee's neurological problems, he also stated; I believe he is ready to begin vocational testing as recommended by Dr. Hadley."


On March 1, 1990 Dr. Hadley met Employee, his wife, and Jon Deisher, a rehabilitation specialist who had been appointed by Douglas Saltzman, the Reemployment Benefits Administrator, to perform an evaluation pursuant to AS 23.30.041.
 In her written summary of the conference, Dr. Hadley noted:


Mr. Deisher tells me that he completed aptitude testing with Mr. Shirley which showed very low scores and would point toward a workshop type of employment.  I told Mr. Deisher that that had been my prediction and I do not feel Mr. Shirley will be able to be placed in competitive employment in the near future, and it is likely that he will never reach that level of achievement, primarily due to his cognitive injury from the head injury he suffered in August.


. . . . 


I told Mr. Shirley and his wife to anticipate a release for "medical stability" at one year post injury.  I also told them that I felt he had reached approximately 80 to 90% of the return he was going to achieve and that their expectations should be within those guidelines.

(Hadley March 1, 1990 note).


On March 16, 1990 Dr. Hadley completed a physical capacities evaluation designed by Vocation Management Company.  She again estimated Employee would be medically stable one year post injury.  She also released Employee to work four hours per day, but also place several restrictions on Employee's activities.  The doctor also commented that "[t]hese capacities do not address patient's significant cognitive deficits."


Dr. Craig essentially concurred with Dr. Hadley's estimate on medical stability, stating that "an assessment of medical stability is not reasonable following a severe traumatic brain injury until at least one year has transpired since the time of the injury." (Craig April 5, 1990 letter to Jon Deisher) . On May 4, 1990 Dr. Craig evaluated Employee for the third time. Dr. Craig asserted employee was "not a good candidate for any competitive vocational pursuit at present.  Again, he may be a candidate for supported work in which he had a 1:1 supervisor . . . to learn a routine job related task . . . " (Craig May 4, 1990 report at 8).  Dr. Craig described Employee as "delightful" and "motivated" but added Employee would be "a marginal candidate for any competitive employment throughout the duration of his adult life."


On July 17, 1990 Dr. Hadley examined Employee and reviewed Dr. Craig's repeat neuropsychological report.  She advised Employee to return in late August for a final evaluation prior to her office closure on August 31, 1990.  Regarding Dr. Craig's report, Dr. Hadley said it "reaffirms my opinion that Bill will not be competitively employable now or in the future."


On August 21, 1990 Dr. Hadley examined Employee for the final time.  In her report, Dr. Hadley deemed Employee medically stable for purposes of a rating, but she sent Employee back to physical therapy for more shoulder rehabilitation.  She rated Employee for a `PPD rating" based on the "American Medical Association Guides to the Evaluation of Permanent Impairment, 3rd Edition." Based on deficits in the shoulder and hip, and impairment of complex integrated cerebral function, language impairment, gait disturbance and impaired use of right upper extremity due to weakness and decreased coordination of dominant extremity, Dr. Hadley gave Employee a "total PPD rating" of 54 percent of the whole man. In her August 21, 1990 report, Dr. Hadley did not comment on Employee's present or future employability.


Dr. Hadley's PPD rating was controverted by Defendants in a notice dated August 30, 1990.  The reasons for the controversion were "1) PPD rating may be premature, 2) Carrier is attempting to clarify disability status through a record review to be completed by October 15, 1990." Marguerite Smith, the claims examiner who prepared the controversion notice, also added on the notice that "Employee continues to be paid TTD during this period of time."


Employee was referred by Dr. Hadley to Michael James, M.D., who began treating Employee on a quarterly basis beginning September 20, 1990.  Dr. James' reports do not give an opinion on Employee's disability status.


Meanwhile, Employee retained attorney Croft who filed an application for adjustment of claim on September 27, 1990.  The only benefits requested on the application were permanent total disability (PTD) benefits and attorney's fees.


In their answer filed October 8, 1990, Defendants admitted liability for ongoing TTD benefits and medical costs, but they disputed PTD benefits, attorney's fees and costs.  Regarding PTD benefits, Defendants stated: "Carrier is awaiting clarification from record review to determine P&T status.  Until such time TTD is on‑going." (Defendants' October 5, 1990 answer at 2).  Regarding attorney's fees and costs, they asserted: "No benefits have been controverted.  All benefits due and owing under the Alaska Workers' Compensation Act have been accepted and paid.  Payment continues on‑going [sic] basis." (Id.)

Employee and his wife testified at the hearing.  According to Mrs. Shirley, they felt that Employee would be eligible for PTD benefits after Employee was found eligible for Social Security Disability benefits.  Employee testified that when Dr. Hadley last examined him on August 21, 1990, she told him he would never work again.  He indicated he assumed his workers' compensation case would "come to an end" within a month or so of his visit with Dr. Hadley.  Marguerite Smith has adjusted Employee's claim from the outset.  She has been a claims examiner for three years. Smith testified Dr. Hadley indicated that in a case (such as Employee's situation) with a traumatic head injury, medical progress could occur for up to two years post injury.


Smith also testified that Dr. Hadley's August 21, 1990 rating confused her because Dr. Hadley had indicated Employee would not be medically stable for one to two years.  In any case, she sent Employee's medical records to Dr. Mateer in September 1990.  Unfortunately, the records "went astray," according to Smith, and she had to later resend them when the foul up was discovered.  Smith stated she decided to defer a change of status to PTD because of the confusion regarding Dr. Hadley only giving a PPD rating and the doctor's earlier prediction Employee could improve for one to two years post injury.  Smith asserted that because of Employee's good work record and motivation, she wanted to give him every opportunity to reach his maximum potential.


Smith received Dr. Mateer's report on January 14, 1991.  In the report, Dr. Mateer asserted Employee was "permanently and totally disabled" as a result of the injury.  On this basis, Smith switched Employee's Status from TTD to PTD effective January 24, 1991.  Employee's workers' compensation payments remained the same as they had been since the injury.


On January 28, 1991, Dr. Kralick wrote a letter to Employee's attorney regarding Employee's medical status.  Dr. Kralick agreed Employee's condition was permanent and stable, and he agreed with Dr. Hadley's PPD rating.  However, Dr. Kralick stated he was unsure "whether Mr. Shirley could pursue a full time job position requiring continuous work for an 8‑hour day.  Depending on the job situation he could possibly function on an intermittent or part time basis."


On February 1, 1991, Dr. Craig signed an affidavit at Defendants' request.  In it, Dr. Craig stated he continued to treat Employee through May 22, 1990, and he noted Employee's condition was still improving even at that time.  Further, the doctor asserted that Employee's condition should improve subtly but measurably for 12 to 24 months post injury.  However, Dr. Craig concluded, based on Employee's "significant impairment. . . . particularly from a vocational point of view, his condition will be permanently and totally disabling."


Employee requests statutory attorney's fees under AS 23.30.145(a). He argues that Defendants resisted payment of PTD benefits, and he had to retain an attorney to get his benefits changed from TTD to PTD status.  He asserts that we should apply the Fairbanks panel's findings and conclusions in Hawes v. Houston Contracting Co., AWCB No. 90‑0167 (July 23, 1990), to the facts of this case.  Further, he contends we must award attorney's fees because Defendants controverted the type (PTD) of compensation, and Defendants took an unreasonable time to review Employee's record before changing his status from TTD to PTD.  Finally, Employee asserts we must order attorney's fees here to insure there is an adequate supply of attorneys available to represent employees.


Secondly, Employee asks us to order Defendants to pay PTD benefits until we order otherwise. In other words, he wants us to tell Defendants they cannot change his PTD status without getting authorization (in the form of an order) from us.  Employee argues he has a right to the security of knowing his payments will continue.


Defendants argue there was no resistance to pay PTD benefits. While admitting they resisted payment of PPD benefits, they assert they had a right to review the record and get confirmation from physicians whether PTD status was warranted.  They assert Dr. Mateer's report was the first one saying Employee was permanently and totally disabled.  Further, they argue Dr. Craig's February 1, 1990 affidavit was the first time Dr. Craig specifically stated Employee was permanently and totally disabled.  Finally, Defendants argue no attorney's fees are properly awardable under AS 23.30.145 because there is no additional compensation to award Employee.  They point out they have paid Employee's compensation benefits from the outset, and his benefits did not change by virtue of his change of status.


Regarding Employee's request for an order to pay PTD benefits until further order, Defendants assert there is no absolute right to that kind of security in the workers' compensation system.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Attorney's Fees

Employee requests "statutory minimum" attorney's fees under AS 23.30.145(a). That section states in pertinent part:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.


Employee requests fees on all current and future PTD payments made by Defendants.  As noted, he asks us to award his requested attorney's fees based on Hawes. In Hawes, the employee was injured but eventually returned to work.  However, his condition apparently deteriorated to the point he had to stop working.  The employer then started paying TTD benefits again.  He then had back surgery, and his physician found him medically stationary and permanently impaired from gainful employment.


However, the employer had the employee undergo rehabilitation services, and the employer's hired physician felt the employee could be rehabilitated as a parking lot attendant.  Nonetheless, the employer announced at hearing that it then agreed to pay the employee PTD benefits.


The employee in Hawes argued the employer had resisted his entitlement to PTD benefits by requiring him to participate in vocational rehabilitation.  The Fairbanks panel agreed with the employee and found the employer resisted payment of PTD benefits, forcing the employee to retain an attorney.  The panel concluded the employer's "midnight hour conversion cannot erase several months of resistance." Hawes at 3.


We agree with the reasoning of the panel in Hawes.  We find Employee's physician, Dr. Hadley, stated and indicated in her July and August 1990 reports that Employee was medically stable, and he would not be able to pursue gainful employment.  We find Employer should have changed Employee's status to PTD and then pursued medical confirmation of Employee's condition.  By resisting this change of entitlement after Dr. Hadley submitted her reports, Defendants resisted and therefore controverted in fact Employee's entitlement to PTD benefits. Wien Air Alaska v. Arant, 592 P.2d 352 (1979).


We find Employee retained an attorney who successfully prosecuted his claim for PTD benefits.  Accordingly, we award statutory minimum attorney's fees on all compensation benefits paid after August 21, 1990, the date of Dr. Hadley's final report.


II. Board Award

Regarding Employee's request for an award of PTD benefits until further board order, we deny and dismiss his request.  We believe it is clear (and always has been) that the employer and insurer have the authority to change an injured worker's pay status when the evidence in a given claim warrants a change.  Employee has not pointed to any statute which would give us authority to make the order he requests.  On the contrary, there is nothing in the Workers' Compensation Act (Act) to prevent or preclude the employer and insurer from switching payment status when the medical evidence warrants such a change.


We can understand Employee's desire to have the security of knowing he'll always get a workers' compensation check.  Based on the medical and vocational evidence currently in the record, it is likely he will always get his check.  However, as Defendants point out, there are no permanent guarantees.  If, for example, Employee's condition improved dramatically, and his physician released him to work, Defendants would be warranted in changing Employee's pay status.  Again, the current evidence dictates against such a change.


Employee wondered why he was not awarded PTD benefits after he was found eligible for Social Security Disability (SSA) benefits.  The reason is the disability requirements and eligibility standards for the SSA system are different from those in our Act.  In addition, disability status is determined by two different agencies and panels.  The SSA system is operated by the federal government: while the Workers' Compensation Board of the State of Alaska is the final arbiter for workers' compensation claims in this state.  For years, some injured workers have been found eligible under one system only to be rejected by the other.


ORDER

1. Defendants shall pay Employee statutory minimum attorney's fees on all disability benefits paid after August 21, 1990.


2. Employee's request for a board order on PTD benefits is denied and dismissed in accordance with this decision.


Dated at Anchorage, Alaska, this 2nd day of April, 1991.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Harriet M. Lawlor 


Harriet M. Lawlor, Member



 /s/ Joanne R. Rednall 


Joanne R. Rednall, Member


CONCURRENCE AND DISSENT OF DESIGNATED CHAIRMAN TORGERSON

I concur with the majority that Employee's request for a board order requiring payment of PTD benefits until further order should be denied and dismissed.  However, I respectively dissent on the majority's findings and conclusions regarding an award of attorney's fees.


This specific issue (whether a dispute over mere "entitlement" to a different disability status) has never been decided by the Alaska Supreme Court. In any case, AS 23.30.145(a) states in relevant part that attorney's "fees may be allowed only on the amount of compensation controverted and awarded." (Emphasis added).  No "amount of compensation" was controverted here, although Defendants did resist an immediate change of disability status pending the outcome of their own investigation.


As Defendants indicate, Employee did not lose or gain a dime in this whole process.  Defendants paid his disability benefits continuously from the outset.  They never controverted any amount of compensation.  They merely resisted the change in status.


I believe there is a distinction between "amount of compensation" and an injured worker's "entitlement" to compensation.  The Fairbanks panel appears to conclude that employers who resist a worker's "entitlement" to a specific compensation status (PTD benefits here and in Hawes) is equivalent to a controversion of an "amount of compensation" even though the actual amount of compensation benefits paid to the employee are the same whether the status is TTD or PTD.


Accordingly, I disagree with the conclusions of the Fairbanks panel in Hawes.  In cases such as this where mere disability status is at issue, and the amount of compensation is irrelevant, I would find at most that AS 23.30.145(b) may be applicable, and would award reasonable fees in appropriate cases.


In this case, I believe Defendants were justified in at least seeking review of Employee's disability status.  Both doctors Craig and Hadley said it would be at least a year before Employee's disability status could be determined.  Neither doctor was asked, one year post injury, to give an opinion on Employee's disability status.


As Defendants aptly point out, Employee's disability status was equivocal in September 1990 when he applied for benefits. (Defendants' Hearing Brief at 7‑9).  For example, Dr. Hadley stated in her July 1990 report: that Employee could not likely perform gainful employment; but she later gave a permanent partial disability rating, a suggestion Employee was only partially disabled.  Although it is possible to have two such conflicting ratings, the adjuster should have the right to clarify the ratings.


Furthermore, Dr. Kralick, who had examined or treated Employee several times, never did provide a clear opinion on Employee's disability status.  Because of these varying opinions, I would find the adjuster acted reasonably in seeking clarification.


However, as pointed out by the majority, there is no reason the adjuster could not have changed Employee's disability status to PTD pending the outcome of the review.
 There is nothing in AS 23.30.180 or elsewhere which precludes an employer or insurer from changing an employee's PTD status to TTD, TPD or PPD when the facts and evidence of a case reasonably warrant a change.  If the adjuster had made a status change here, she would have, in my view, avoided any possibility of an attorney's fee.


For all the above reasons, I respectively dissent.



 /s/ Mark R. Torgerson 


Mark R. Torgerson , 



Designated Chairman

MRT/fm

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of William W. Shirley, employee/applicant; v. Underwater Construction, Inc., employer; and Industrial Indemnity Co., insurer/defendants; Case No. 8918695; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 2nd day of April, 1991.



Flavia Mappala, Clerk

TLH

�








    �Employee testified that during his discussions with Deisher, the idea of a possible third party claim arose.  According to Employee, Deisher stated he had a friend, Charlie Coe, who is an attorney.  Employee later consulted with Coe, but he asserted he is not pursuing a third party claim. 


    �The adjuster could have quickly resolved Dr. Hadley's inconsistent reports with a phone call or letter.  Further, Dr. Craig could have been consulted while the adjuster was arranging for an independent medical exam or review (per Dr. Mateer) under AS 23.30.095.







