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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

TERRY V. BAILIE,
)



)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8618408



)

FINANCIAL COLLECTION AGENCY,
)
AWCB Decision No. 91-0089



)


Petitioner,
)
Filed with AWCB Anchorage



)
April 05, 1991


and
)



)

EVANS AVIATION, INC.,
)



)


Employer,
)


  Respondent.
)

                                                             
)


On August 23, 1990, Financial Collection Agency (FCA) filed an Application of Adjustment of Claim requesting medical benefits, interest and attorney's fees.  On December 6, 1990, FCA filed an Affidavit of Readiness for Hearing, requesting a determination based on the evidence filed with us.  The defendant did not request an opportunity to appear before us and did not object to FCA's request for a hearing on the written record within 10 days after it was served upon it.  We heard FCA's claim on January 9, 1991, in Anchorage, Alaska and the record closed on that date.  FCA was represented by attorney William L. Choquette.  The employer was not represented.


On February 8, 1991, we issued a decision and order in which we denied FCA's claim at that time because it had not joined the employee as a party pursuant to 8 AAC 45.040(a).


On February 22, 1991, FCA filed a Petition for Reconsideration contending, in essence, that the employee is, and always has been, a party to these proceedings.  FCA pointed out that: 1) the employee's name and address were set forth in the Application for Adjustment of Claim as provided for by 8 AAC 45.040 and a copy of that application was served on him; 2) the application stated that the employee had failed to prosecute the claim for himself and FCA sought to prosecute the claim to get the medical providers compensation for the services 3) service of all documents was made upon the employee; 4) on October 16, 1990, notice of a scheduled prehearing conference was served upon the employee; and 5) on December 5, 1990, the employee was served with a letter containing the facts summary, medical summary and a request for summary adjudication, as well as the Affidavit of Readiness for Hearing.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Alaska Supreme Court has addressed the scope of our authority to reconsider and modify a prior decision.  See Interior Paint Company v. Rodgers, 522 P.2d 164 (Alaska 1974).  In Rodgers our Supreme Court incorporated the language employed by the  united Sattes Supreme Court in O'Keeffe v. Aerojet General Shipyards Inc., 404 U.S. 254, 256 (1971), when interpreting an analogous provision in the Longshoremen's and Harborworker's Act.  The Alaska Supreme Court stated in Rodgers at 168: "The plain import of this amendment [adding 'mistake in a determination of fact' as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact, whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."


It is quite clear that we have broad discretion in deciding whether to grant review.


The Supreme Court held in Rodgers at 169:


We find that an examination of all previous evidence is not mandatory whenever there is an allegation of mistake in determination of fact under AS 23.30.130(a). A requirement for automatic full review would be particularly susceptible to abuse.


The concept of 'mistake' requires a careful interpretation. It is clear that an allegation of mistake should not be allowed to become a back‑door route to retrying a case because one party thinks he can make a better showing on the second attempt. 3 Larson, The law of Workmen's Compensation §81.52, at 354.8 (1971).


Although the board 'may' review a compensation case, and this review can consist merely of further reflection on the evidence initially submitted, it is an altogether different matter to hold that the board must go over all prior evidence every time an action is instituted under AS 23.30.130(a). Such a requirement would rob the Board of the discretion so emphatically upheld in O'Keeffe . . . .


Based on the evidence as summarized above, we find, on further reflection, that we made a mistake of fact in the decision and order we issued on February 8, 1991, when we held that the employee had not been joined as a party.  The facts show that FCA made the employee a party on the Application for Adjustment of Claim and the employee was served with that application, all documents were served on the employee, the employee was notified of the prehearing conference, and was served with a letter containing a facts summary, medical summary, request for summary adjudication and an Affidavit of Readiness for Hearing.  Based on this evidence, we conclude that the employee had, in fact, been joined by FCA as a party to these proceedings. Having found that we made a mistake of fact, in this regard, we grant FCA's petition for reconsideration, and address the questions of whether it is entitled to medical benefits, interest and attorney's fees.


SUMMARY OF THE EVIDENCE

It is undisputed that Bailie was injured in the course and scope of his employment with Evans Aviation, Inc. (Evans) on August 29, 1986.  The employee and David Eaden, President of Evans, were unloading a tractor from one of Evan's airplanes near Cordova when the tractor ran over the employee.  Immediately after the accident the employee was evaluated at the emergency room of the Cordova Hospital and then evacuated to the emergency room at Providence Hospital in Anchorage where he was treated for a fractured left toot, fractured pelvis, twelve broken ribs, torn ligaments and multiple other injuries.  For the treatment of these injuries, the employee incurred medical expenses of $37,362.20. While the employee did file a Report of Occupational Injury or Illness with the Alaska Division of Workers' Compensation on September 19, 1986, he never filed an Application for Adjustment of Claim against Evans.


Evans was, at the time of the injury, an aviation service company incorporated in the state of Washington which flew C46 airplanes for business purposes in Alaska. It did not have Alaska workers' compensation insurance to cover the employee's injuries.


Since the employee did not make a claim against Evans, the health care providers assigned their claims to FCA.  On June 29, 1988, FCA filed a report of accident in Washington where there was workers' compensation coverage in effect to cover the employee's injuries. On November 16, 1988, the Washington Department of Labor and Industries issued an order which rejected FCA's claim because no claim had been filed by the employee within one year after the date of injury.  On September 21, 1989, this order was affirmed by the Washington Board of Industrial Insurance Appeals.  We incorporate by reference the facts, findings and conclusions in these orders and make them a part of this decision and order.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The primary issue before us is whether FCA, as the assign of the health care providers, can be awarded medical expenses against Evans, the employer.  We conclude that it can.  There are two statutes which obligate an employer to pay these expenses.  First AS 23.30.075(a) provides:


An employer under this chapter, unless exempted, shall either insure and keep insured for his liability under this chapter in an insurance company or association duly authorized to transact the business of workers' compensation insurance in this state, or shall furnish the board satisfactory proof of his financial ability to pay directly the compensation provided for.


Second, we note that AS 23.30.095(a) provides in pertinent part:


The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, . . . .


This raises the question of whether medical providers may bring claims for medical expenses when the employee refuses to do so. While AS 23.30.030(4) specifically refers to the obligations of insurers, we concluded that it must implicitly apply as well to employers who fail to obtain the required worker's compensation insurance for their employees.  To hold otherwise would allow an employer who has acted in direct contravention of the Alaska Workers' Compensation Act to escape liability for reasonable and necessary medical benefits provided to the injured employee.  AS 23.30.030(4) provides in pertinent part:


The insurer will promptly pay to the person entitled to them the benefits conferred by this chapter, including physician’s fees, nurse's charges, hospital services, hospital supplies, medicines, prosthetic devices, transportation charges to the nearest point where adequate medical facilities are available. . . . The policy is a direct promise by the insurer to the person entitled to physician's fees, nurse's charges, fees for hospital services, charges for medicines, prosthetic devices, transportation charges to the nearest point where adequate medical facilities are available, and hospital supplies. . . . and is enforceable in the name of that person.


Since it is undisputed that the health care providers in this case have expended $37,362.00 for the care and treatment of the employee and the employee failed to file a claim so that the health providers can be reimbursed by him, we find the health care providers are the real parties "entitled to" the medical expenses.  Further, since the health providers have assigned their claim to FCA, we find that it, in turn is entitled to bring the claim for the recovery of the medical expenses.


The next question is whether FCA's claim is barred by AS 23.30.105(a). This statute

 states in part:


The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of his disability and its relation to this employment and after disablement.

While it is obvious that the employee knew the nature of his disability soon after he was injured on August 29, 1986, and it was more than two years before FCA filed claim, we find that filing requirement has been negated because the employer never filed a report of injury within 10 days after it had knowledge of the injury as required by AS 23.30.070(a). AS 23.30.070(e) provides:


If the employer . . . has been given notice, or the employer (or his agent in charge of the business in the place where the injury occurred) . . . has knowledge of an injury . . . of an employee and fails, neglects, or refuses to file a report of it as required by the provisions of (a) of this section, the limitations in §105(a) of this chapter do not begin to run against the claim of the injured employee.....entitled to compensation, or in favor of..... the employer . . ., until the report has been furnished as required by the provisions of (a) of this section.

Since Eaden, the President of Evans, was with the employee when he was very seriously injured, and that fact was never disputed by Eaden, we find the employer had the required knowledge of the injury and should have reported it pursuant to AS 23.30.070(a). Because the employer never filed the report of injury, we conclude that the two year statute of limitation provided for in AS 23.30.105(a) does not bar FCA's claim for medical benefits.


The next issue to be considered is whether FCA is entitled to the $37,362.20 that it requested.  The record reflects, and the employer does not dispute, that to the amount claimed, $28,451.21 was owed to Providence Hospital, $2,357.99 was owed to Cordova Hospital, $4,078.00 was owed to Lifeguard Alaska and $2,475.00 was owed to Dr. Wickler.  In his affidavit dated December 4, 1990, Richard Bernard, FCA's administration manager, stated:


I have personally investigated the claims and talked to each of the health care providers and the stated sums are due and owing and have been since prior to October 1, 1986.  The sums are due for transportation and for medical care provided to Terry Bailie necessitated by the injuries he sustained on August 29, 1986 when a forklift ran up on his chest and abdomen and stopped.


Considering Bernard's affidavit and the seriousness of the employee's injuries and the fact that he had to be air evacuated from Cordova to Anchorage, we find the medial expenses incurred to be reasonable and necessary.  Accordingly, we award FCA $37,362.20 in medical expenses.


FCA also contends that it is entitled to interest of 10.5% since October 1, 1986 on the medical expenses awarded. We agree because a claimant is entitled to interest on medical expenses. Moretz v. O'Neill Investigations, 783 P.2d 764 (Alaska 1989).   


Finally, FCA requests reasonable attorney's fees. Since this case involved medical benefits only, we find statutory minimum attorney's fees cannot be awarded under AS 23.30.145(a). That statute provides:


Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or part, the board may direct that the fees for legal

services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded . . . .

(Emphasis added).


AS 23.30.145(b) provides:


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


The term compensation is defined in AS 23.30.265(8) as "the money allowance payable to an employee . . . as provided for in this chapter . . . ."


The phrase "medical and related benefits" was defined in AS 23.30.265(16) at the time of the employee's injury as follows: "Includes but is not limited to physicians' fees, nurses charges, hospital services, hospital supplies, medicine and prosthetic devices . . . ."


We find these two definitions coupled with their obvious distinct use in subsection 145(a) and subsection 145(b) demonstrate a legislative intent that attorney's fees in cases involving only medical benefits are to be awarded under subsection 145(b), not subsection 145(a).  As this claim involved medical benefits only we conclude any fee awarded must be under subsection 145(b). Lovick v. Anchorage School District, AWCB No. 88‑0299 (November 4, 1988); Louisiana Pacific v. Riley, 1JU‑84‑1572 (Alaska Super.  Ct.) (May 14, 1985); AWCB No. 84‑0261; Serman v. Dauel, AWCB No. 84‑0377 (November 26, 1984); Gallagher v. Goodfellow Brothers Co., AWCB No. 84‑0376 (November 26, 1984); See also Weholt v. Anpac, AWCB No. 85‑0147 (June 3, 1985; King v. State of Alaska, AWCB No. 85‑0026 (January 31, 1985)


Based on this discussion, we therefore must determine a reasonable attorney's fee for services provided.  Under 8 AAC 45.180(d) we must consider the "nature, length and complexity of the services performed and the benefits resulting . . . from the services as well as the amount of benefits involved."


Since FCA has not requested a specific amount in attorney's fees, we, of course, cannot determine what is reasonable at this time.  Accordingly, we retain jurisdiction over the matter and will decide it upon the filing of a petition and the submission of proper documentation.


ORDER

1. The employer shall pay FCA $37,362.20 in medical expenses in accordance with this decision.


2. The employer shall pay FCA interest at the rate of 10.5% since October 1, 1986 on the award of medical expenses.


3. We retain jurisdiction over the attorney's fees issue in accordance with this decision.


Dated at Anchorage, Alaska, this 5th day of April, 1991.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder 


Russell E. Mulder, 



Designated Chairman



 /s/ Joanne R. Rednall 


Joanne R. Rednall, Member

REM/jpc

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Terry V. Bailie, employee/applicant; v. Financial Collection Agency, employer; and Evans Aviation, Inc., insurer/defendants; Case No. 8618408; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 5th day of April, 1991.



Janet P. Carricaburu, Clerk
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