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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

TRACY M. SHAFFER,
)



)


Employee,
)
DECISION AND ORDER


  Respondent,
)



)
AWCB Case No. 8719079


v.
)



)
AWCB Decision No. 91-0094

PANACHE,

)

(Uninsured),

)
Filed with AWCB Anchorage



)
April 05, 1991


Employer,
)


  Petitioner.
)

                                                             
)


We heard this petition on March 7, 1990 in Anchorage.  Employer (Petitioner) was represented by attorney Tasha Porcello.  Employee was not present.  However, the board record indicated a notice of hearing was sent to Employee's last reported address.  Accordingly, we proceeded with the hearing on the petition under authority of AS 23.30.110 and 8 AAC 45.070(f)(1).


ISSUE

Should we grant Employer's petition to deny and dismiss Employee's application for adjustment of claim based on alleged harassment by Employee?


CASE SUMMARY

The record reflects Employee hurt her back and knee at work on September 10, 1987. She received temporary disability benefits until October 14, 1987 and was then released to work.


On August 23, 1988, Employee filed an application for adjustment of claim seeking, among other things, temporary disability benefits and medical costs.  She did not file a medical summary.  On September 16, 1988 Employer filed an Answer denying any benefits were due.  According to Employer's attorney, a tentative settlement was eventually reached but later collapsed.


Employee filed another application on August 6, 1990.  Again,  she failed to file a medical summary.  According to the record, Employee also failed to attend scheduled prehearings.  Again, Employer filed an answer denying any benefits were due.


On October 26, 1990 Employer filed a petition requesting that we deny and dismiss Employee's applications for benefits.  At hearing, Employer argued 1) Employee filed two applications but has failed to follow up on them; 2) Employee failed to provide a medical release requested by Employer; and 3) it has been more than two years since the last medical bill was paid.


Further, Employer argued Employee was only filing her claim for purposes of harassment.  Employer says this is demonstrated by Employee's habit of filing papers with the board and then not doing anything about it.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Employer proposed several reasons why we should dismiss Employee's applications, but Employer did not provide any legal justification for dismissal of the applications.  Employer has not pointed to a specific statute of limitations or equitable theory which would justify a dismissal.


Moreover, Employee has received temporary total disability benefits and medical benefits in the past for an alleged work injury. In Wien Air Alaska v. Kramer, ___ P.2d ___ No. 3673, Slip op. at 9, n. 6 (Alaska March 15, 1991, the Alaska Supreme Court held that the fact Kramer (the employee) "suffered a work related injury for which he received compensation from Wien Air is sufficient to establish a preliminary link between his employment and his continuing disability thus implicating AS 23.30.120(a).


Furthermore, in Municipality of Anchorage v. Carter, ___ P.2d ___, No. 3675, Slip op. at 7, (Alaska March 15,1991), the court stated that "an employee presumptively remains temporarily totally disabled unless and until the employer introduces substantial evidence to the contrary." Slip op. at 7, n. 10. In light of these decisions, and because Employer otherwise failed to carry its burden of proof, we deny its request to dismiss Employee's claim for benefits.


Still, we understand Employer's frustration in not getting this matter heard and in Employee's alleged refusal to provide medical information.  Accordingly, we order Employee to provide Employer a medical release within 30 days after this decision, as required by AS 23.30.107. Further, the parties shall contact the Division of Workers' Compensation to set a prehearing within 30 days after this decision so this matter may be heard on the merits.


ORDER


1. Employer's petition to dismiss Employee's application is denied and dismissed.


2. Employee shall provide Employer with a medical release within 30 days after this decision.


3. Employee and Employer shall contact the Division of Workers' Compensation to set a prehearing within 30 days.


Dated at Anchorage, Alaska, this 5th day of April, 1991.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson 


Mark R. Torgerson, 



Designated Chairman



 /s/ H.M. Lawlor 


Harriet M. Lawlor, Member

MRT/fm

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Tracy M. Shaffer, employee/applicant; v. Panache, (Uninsured) employer/petitioner; Case No. 8719079; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 5th day of April, 1991.



Flavia Mappala, Clerk
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