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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ROLAND CARRIZALES,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8820720


v.
)



)
AWCB Decision No. 91-0101

QUALITY FABRICATION, INC.,
)



)
Filed with AWCB Anchorage


Employer,
)
April 12, 1991



)


and
)



)

ROCKWOOD INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


We heard this matter in Anchorage, Alaska on April 5, 1991.  Attorney Michael J. Jensen represented the employee.  Attorney Peter J. Crosby represented the employer and its insurer. The  record closed at the end of the hearing.  We entered an oral order dismissing the insurer's petition.  The insurer requested a written decision and order for appeal purposes. 


In its petition, the insurer sought review of the Reemployment Benefits Administrator's determination of the employee's eligibility for benefits.  At hearing, the employee challenged the timeliness of the insurer's petition.  After argument from both parties, and a period of deliberations, we orally announced our decision to dismiss the insurer's petition for review as untimely.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

At hearing, it was undisputed that the Reemployment Benefits Administrator determined the employee was eligible for benefits under AS 23.30.041. It was also undisputed the RBA disclosed his determination in a notification letter dated January 25, 1991.  Finally, it was undisputed the insurer's attorney was not sent a copy of the notification letter.  We reviewed the letter.  We find page two of the letter indicates copies were sent to the employee's attorney, the vocational rehabilitation specialist who performed the employee's eligibility evaluation, and Surety of Alaska.


Our file contains an entry of appearance, dated January 14, 1991, from the insurer's attorney.  He entered his appearance on behalf of the employer, its insurer, and its claims adjuster Surety of Alaska.  We received the entry of appearance in our Anchorage office on January 16, 1991. In an affidavit dated March 7, 1991 the insurer's attorney stated he received a copy of the RBA's letter on February 28, 1991.  He also stated he did not receive the copy directly from the RBA. We infer from that statement he received the letter from another source, probably the claims adjuster at Surety of Alaska.


AS 23.30.041(d) permits the employee or the employer to seek review of the eligibility determination "within 10 days after the decision." Our regulations provide an additional three days for the exercise of a right following the receipt of a document served by mail. 8 AAC 45.060(b). We have construed that regulation as applicable to requests for review of RBA determinations.  Under our regulations service by mail is complete at the time of deposit in the mail.  Consequently, a petition for review is considered timely if deposited in the mail within 13 days after the RBA's letter decision.


In this case, the 13‑day period for depositing the petition in the mail ran on February 7, 1991.  As we noted, the insurer's review request was dated March 7, 1991.  Based on that document' certification of service, we find it was deposited in the mail on March 8, 1991.  We find, therefore, that the review petition was not timely under AS 23.30.041(d).


The insurer argues the RBA should have sent a copy of the notification letter to the attorney who had entered his appearance on its behalf nine days before the letter was sent.  Since the review petition was mailed within ten days of the date its attorney ultimately received the letter, it argues, the petition should be considered timely. We disagree.


We do not find the RBA's failure to send a copy of the notification letter to the insurer's attorney critical.  We find, based on our review of the letter, that the RBA notified the employer of his determination as required by AS 23.30.041(d) by sending a copy of the letter to Surety of Alaska. It was undisputed Surety of Alaska is an adjusting firm which handled the employee's claim on behalf of the employer and its insurer.  As such, we believe it is reasonable to expect it to recognize the time sensitive nature of the notification letter and to take steps to protect the employer's right to review whether or not it believed its attorney would also have received a copy of the letter.  We specifically note that the letter clearly indicated Surety of Alaska was the only representative of the employer to which a copy of the letter had been sent.


AS 23.30.005(h) provides, "Process and procedure under this chapter shall be as summary and simple as possible." AS 23.30.135(a) provides we are not bound by "technical or formal rules of procedure." We find the RBA's notification of the employer through its insurer's claims adjuster meets those requirements as well as those of AS 23.30.041. On that basis we concluded the March 8, 1991 petition for review was untimely even though the insurer’s attorney had not been sent a copy of the notification letter. For that reason we concluded the petition should be denied and dismissed.


After our oral order dismissing the petition, the employee's attorney stated he sought award of $232.00 in actual attorney's fees.  He neither submitted the affidavit required under our regulations in support of a claim for reasonable attorney's fees nor did he offer a basis for concluding good cause existed to excuse the failure to comply.  See, 8 AAC 45.180(d)(1). The claim for award of fees is therefore denied and dismissed.


ORDER

1. The insurer's petition for review of the Reemployment Benefits Administrator's January 25, 1991 eligibility determination is denied and dismissed.


2. The employee's attorney's claim for award of reasonable attorney's fees is denied and dismissed.


Dated at Anchorage, Alaska this 12th day of April, 1991.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Paul F. Lisankie 


Paul F. Lisankie, 



Designated Chairman



 /s/ R.L. Whitbeck Sr. 


Richard L. Whitbeck, Sr., Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Roland Carrizales, employee/applicant; v. Quality Fabrication, Inc., employer; and Rockwood Insurance Co., insurer/defendants; Case No.8820720; dated and filed in the office of the Alaska Workers' ,Compensation Board in Anchorage, Alaska, this 12th day of April, 1991.



Janet Carricaburu, Clerk
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