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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ALBERT E. MULLINS,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8719436


v.
)



)
AWCB Decision No. 91-0107

MUNICIPALITY OF ANCHORAGE,
)

(Self-insured),
)
Filed with AWCB Anchorage



)
April 17, 1991


Employer,
)


  Defendant.
)

                                                             
)


This request for attorney and paralegal fees and costs was submitted on the written record pursuant to a prior Board order.  Employee is represented by attorney Robert Rehbock and Employer is represented by attorney Patricia Zobel.  We closed the record on March 20, 1991 after the time passed for affidavits and written arguments.


ISSUE

What amount, if any, is the appropriate award of attorney and paralegal fees and costs for the successful prosecution of one issue in Mullins v. Municipality of Anchorage, AWCB No. 91‑(unassigned number) (February 6, 1991)?


CASE SUMMARY

In the February 6, 1991 decision we issued in this matter, we concluded Employee prevailed on one of two issues presented: his request for permanent partial disability was denied and dismissed, but he prevailed in his request for once‑a‑month medical treatments with his physician.


Although Employee's attorney filed a timely affidavit of fees and costs, we concluded it failed to comply with the requirements of 8 AAC 45.180.180 because it lacked reasonable itemization of the character and extent of the legal work performed.  We ordered Employee to resubmit an affidavit which conforms to the requirements with the above regulation.


Subsequently, Employee's attorney and one paralegal filed another affidavit of fees and costs.  Employer filed a written opposition to the fees, arguing among other things that the fees and costs are unreasonable, excessive and improperly documented and allocated between issues.  Employer argues we should award the statutory minimum under AS 23.30.145(a).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

In our February 6, 1991 decision, we awarded reasonable attorney's fees under AS 23.30.145(b), but we did not award a total fee or set an hourly rate.  We find that a reasonable hourly rate for the attorney is $125.00, the rate at which we have traditionally awarded most attorneys in the past.  Employee's attorney, Mr. Rehbock, has not provided any persuasive reason to award a higher rate.


Regarding the total hours requested for the attorney, we make the following reductions.  We note the attorney does not bill for less than one quarter of an hour.  We find this minimum charge excessive in some instances.  See Brookins v. Totem Electric, AWCB No. 91‑ (number unassigned) April 5, 1991.  Specifically, we note the attorney spent 5.5 hours of his requested 60 hours giving instructions to his staff.  We refer to billing numbers 5851, 5858, 5864, 3390, 3634, 5870, 5874, 4200, 4362, and 5882 of the February 21, 1991 billing statement.  We believe 3 hours is adequate for that task in this case and therefore reduce the total request by 2.5 hours.


In addition, we reduce the attorney's billing for the December 11, 1990 hearing from 10 to 7 hours. Our records show the hearing took five hours.  We award two additional hours for preparation and related hearing matters.  We agree with Employer's argument that an attorney should not be allowed to bill a "flat" rate for a hearing day because the hearing makes the attorney "unavailable for all other matters and business opportunities." (Employee February 21, 1991 attorney statement at 4).  While it is true that any time spent on this case means the attorney is unavailable for other cases or opportunities, we find it would be excessive to award for possible missed opportunities.


Employer's attorney also argues that the time requested for the services of Robert Rehbock's partner, Ernest Rehbock is unreasonable and inefficient because it was caused by personal commitments of Robert Rehbock.  Specifically, Robert Rehbock had committed to playing a part in the play "The Caine Mutiny" in January 1991, thus limiting his ability to work on the post‑hearing brief.


While we agree it may rock the 'efficiency boat' to assign a case to another attorney after the case has progressed substantially, we find it is not unreasonable in this instance.  Ernest Rehbock was familiar with the issues and facts in this case because he also prepared the original hearing brief.  Further, the post‑hearing briefs became necessary when the hearing time expired and the board ordered written closing arguments.  Robert Rehbock could not have anticipated that this would occur and that the due date of the briefs would be approximately the same time the curtain was about to rise on his play.  Mr. Rehbock even attempted to extend the time for the briefs until after his play commitment ended.


Accordingly, we decline to reduce the hours spent by Ernest Rehbock based on Employer's efficiency argument.  Therefore, we reduce the total hours requested from 60 to 54.5 (60 hours minus the 5.5 hours noted above).


We must now further reduce the fee request since Employee prevailed on only one of the two issues litigated.  Employee's attorney did not provide us with the issue breakdown we had hoped for.  Nonetheless, we find the medical issue he won was significant because it allows him to get continuing care from his physician of choice.  Moreover, we find the majority of the hearing time was spent on the medical issue.  Although we are as frustrated as Employer that Employee could not specifically separate the legal time by issues, we conclude a 50 percent allocation is reasonable under the circumstances of this case.  Therefore, we award Employee 27.25 hours for attorneys fees. 


Regarding paralegal fees, which we consider a cost, we make several reductions.  We believe we must carefully scrutinize these fees to justify an award and assure the work for which paralegal fees is requested sounds like paralegal work and not clerical work. We recognize those people performing clerical work in a legal setting perform important and vital services for their employers.  However, it is undisputed that clerical workers do not charge $50.00 to $75.00 for their services.


Further, this panel agrees with Employer that section 180 of our regulations requires that a request for paralegal fees be supported by an affidavit in conformity with 8 AAC 45.180. With these factors in mind, we will award only those requested fees which are clearly paralegal in nature and which are supported by a section 180 affidavit.


We find a substantial part of the requested paralegal fees in this case are either clerical in nature, not specific enough as to the work done or the witness called, or not supported by an affidavit.  Accordingly, we award only the following fee numbers ‑ 4376, 4385, 4387, 4389, 4398, 4442, 4444, 4448, 4455, 4457, 5834, 5838, 4579.  Further, we reduce the time for fee numbers 4385, 4387 and 4389 by 50 percent.  We find a large part of these three fee numbers is clerical and unjustified.  Therefore, the initial total paralegal hours awarded is 13.58 hours.  We further reduce this amount by 50 percent for successful prosecution of only one issue.  Employer shall thus pay for 6.79 paralegal hours.


In addition, we agree with Employer that the hourly rates requested ($150.00 for attorneys and $75.00 for the paralegal) are too high in this case.  We have usually awarded attorney's fees at a rate of $100.00 to $125.00 per hour, with awards at $150 to $175 per hour in  exceptional cases, and we have awarded paralegal fees in the $50.00 to $75.00 range.  In this case, we award attorney's fees at the rate of $125.00 per hour, and paralegal fees at $60.00 per hour.  Therefore, Employer shall pay $3,406.25 for attorney's fees ($125.00 x 27.25 hours) and $407.40 for paralegal fees ($60.00 x 6.79 hours).


We also award costs under AS 23.30.145(h). We agree with Employer's arguments on the additional costs, and we award $687.23.


ORDER


Employer shall pay $3,406.25 for attorney's fees, $407.40 for paralegal fees, and $687.23 for costs.


Dated at Anchorage, Alaska, this 17th day of April, 1991.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson 


Mark  R. Torgerson, 



Designated Chairman



 /s/ Joanne R. Rednall 


Joanne R. Rednall, Member



 /s/ John H. Creed 


John H. Creed, Member

MRT:dt

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Albert E. Mullins, employee/applicant, v. Municipality of Anchorage (Self‑insured , employee; Case No. 8719436, dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 17th day of April, 1991.



Dwayne Townes, Clerk

TLH

�










