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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DEBRA J. COHEN,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8823874


v.
)



)
AWCB Decision No. 91-0112

DENALI INVESTMENTS, INC.,
)



)
Filed with AWCB Anchorage


Employer,
)
April 19, 1991



)


and
)



)

ALASKA NATIONAL INSURANCE CO,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


We heard this claim on March 22, 1991 in Anchorage. Employee was present and represented by attorney Chancy Croft.  Employer was represented by attorney Elise Rose.  We closed the record when the hearing concluded.


ISSUES

1. Is Employee eligible for temporary partial disability (TPD) benefits?


2. Is Employee eligible for permanent partial impairment (PPI) benefits?


3. Is Employee eligible for continuing chiropractic treatment?


4. If Employee prevails on any or all issues, should we award attorney's fees and costs?


CASE SUMMARY

Employee testified she hurt her back on November 3, 1988 while working as a cashier/cook at Froggy's restaurant in Anchorage.  The injury occurred when she reached into the refrigerator to get a tomato.  She stated she felt pain, and she couldn't get up and move for a few minutes.


She went to Kenneth Ketz, D.C., who treated her and sent her to radiologist George Ladyman, M.D., who performed a magnetic resonance image (MRI).  Dr. Ladyman asserted it showed degenerative disc disease with a herniation at L5‑S1.  Dr. Ketz also diagnosed a herniation and degenerative disc disease based on his own examination of Employee's back and on Dr. Ladyman's impression.


Employee testified she had no prior back problems or treatment.  She asserted she was active outdoors, and she and her husband, David Leo Cohen, Jr., camped, fished, and hiked quite a lot.  She testified, for example, that she and Mr. Cohen often went fishing in a row boat, and while Mr. Cohen fished, Employee rowed the boat.  She stated she is now unable to do the rowing.  Mr. Cohen testified and essentially confirmed that Employee is now more restricted than before in her activities.


Employee received temporary total disability benefits from November 4, 1988 through January 9, 1989 when she returned to work at Froggy's.  A few months later, she went to work at Jamico's where she continued to work for 15 months.  Currently, she works 35 hours per week at Pepe's.


Employee still treats with Dr. Ketz.  She testified she feels better after the treatments: she can breathe and walk better.  She stated the beneficial effects of the treatments usually last approximately two and one half weeks.  She testified she performs the exercises recommended by Dr. Ketz.  According to Dr. Ketz's reports, Employee comes in for treatments only when the symptoms become "severe enough." (Ketz December 15, 1990 report).


Dr. Ketz has been a licensed chiropractor in Alaska since 1968. On a November 14, 1988 report, he wrote a treatment plan consisting of daily visits for two weeks, three visits per week for six weeks; two visits per week for six weeks; and one visit per week for four weeks.  He stated the more frequent visits were required because of the severity of Employee's symptoms. (Ketz November 14, 1988 report). In an April 17, 1989 report, the doctor stated Employee's treatment frequency is being reduced "as her condition improves." The medical records indicate Employee gets treatments from Dr. Ketz at the rate of once every four to six weeks.


Dr. Ketz has released Employee to work without restrictions.  However, he asserted the periodic chiropractic treatments are beneficial because they allow Employee to continue working.  On February 26, 1990 the doctor rated Employee's permanent partial impairment at 7 percent of the whole person.


At Employer's request, Employee was examined by Edward Voke, M.D., an orthopedic specialist, on February 17, 1990.  Dr. Voke took a history and examined Employee. He found Employee's gait and reflexes normal, full range of motion, and no neurological deficit or evidence of muscle spasms.  He diagnosed lumbosacral sprain.


Dr. Voke stated no more medical treatment was needed.  He asserted Employee was not restricted in her work activities, and there was no permanent partial impairment.


Dr. Voke reviewed the MRI on May 17, 1990.  Regarding the MRI, Dr. Voke stated it did not correlate with his findings at the examination of Employee.


On May 1, 1990 Employee was examined by Christopher Horton, M.D. Dr. Horton found the neurologic exam normal, and he noted Employee refused to do range of motion testing.  Dr. Horton reviewed the MRI and Employee's history and stated he "would be inclined to think" that bending over to pick up a tomato had nothing to do with Employee's current problem.


Because of a conflict in medical reports, the Division of Workers' Compensation ordered an independent medical examination (IME) under AS 23.30.095(k). Louis Kralick, M.D., was selected for the IME.


Dr. Kralick found Employee tender to light palpation.  However, he found no evidence of spasm.  Employee refused to do range of motion testing because, according to the report, "this exacerbates her pain, she states." Straight leg raising was not done for the same reason. (Kralick November 6, 1990 report at 2).  Dr. Kralick also found the MRI showed signal loss at L5‑S1 disk, "consistent with degenerative disk disease with some central protrusion noted on axial imaging." However, Dr. Kralick asserted these degenerative changes predated Employee's injury.


Dr.Kralick felt the changes noted on the MRI were pre‑existing and were not caused by the November 1988 injury.  He added he could not reliably test for range of motion limitations, and no rating could be made. However, he asserted the November 1988 injury "does appear to be a substantial factor in her present condition although in actuality it should have been a temporary, self‑limited aggravation." Dr. Kralick also felt no further chiropractic or other care was medically necessary. (See also Kralick Dep. at 12).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Permanent Partial Impairment

The first issue is whether Employee should be awarded a seven percent permanent partial impairment (PPI) based on Dr. Ketz's rating.  Dr. Voke and Dr. Kralick assert there is no PPI.  We have reviewed the medical records and the depositions, and we find by a preponderance of the evidence Employee has no permanent impairment rating.


Dr. Voke found Employee had full range of motion and no impairment.  Dr. Kralick was unable to test range of motion because of Employee's lack of cooperation.  Neither doctor found any other factor in Employee's condition to support a rating of any percentage.


Further, Dr. Ketz testified he used a goniometer in evaluating Employee's impairment.  The third edition of the American Medical Association "Guides to the Evaluation of Permanent Impairment," published in November 1988, indicates that the goniometer technique was an invalid method of evaluating Employee's impairment.  The Guides essentially indicate that only the inclinometer technique is a valid means of testing loss of range of motion for injuries occurring after the date the third edition was published.  Accordingly, Employee's request for an award of PPI benefits is denied and dismissed.


II. Temporary Partial Disability

The second issue is whether Employee is eligible for TPD benefits.  Employee has been released to work without restrictions.  She provided no other evidence to support a loss of earning capacity or her general claim for TPD benefits under AS 23.30.200. Therefore, her claim for TPD benefits is denied and dismissed.


III. Continuing Chiropractic Benefits

Employee also requests continuing chiropractic care from Dr. Ketz.  The Alaska Supreme Court recently held that there is a presumption of continuing medical care under AS 23.30.120. Carter v. Municipality of Anchorage, Op.  No. 3675 (Alaska March 15, 1991).  Accordingly, we now apply the statutory presumption to this issue.


AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II) , the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and continuing symptoms.  This rule applies to the work‑relationship of the injury, the existence of disability, and the compensability of medical care.  Wien Air Alaska v. Kramer, Op. No. 3673 at 6, 97 (Alaska March 15, 1991); Carter, Op.  No. 3675 at 7 (Alaska March 15, 1991).  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." Smallwood II.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870.  To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978) The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.  If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870. "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


AS 23.30.095 provides that the employer shall furnish treatment or other medical services "which the nature of the injury or the process of recovery requires . . . . The board may authorize continued treatment or care or both as the process of recovery may require."


In Carter, Op. 3675, slip op. at 7, the court further held that "in the absence of substantial evidence to the contrary this presumption will satisfy the employee's burden of proof as to whether continued treatment or care is medically indicated." Moreover, the court held that the "process of recovery" language of AS 23.30.095(a) "does not preclude an award for purely palliative care where the evidence establishes that such care promotes the employee's recovery from individual attacks caused by a chronic condition. id. at 9‑10.


Employer argues that Carter is inapplicable to this claim because Employee's injury occurred after the 1988 amendments to the Workers' Compensation Act (Act) , and the injury in Carter dealt with a pre‑1988 injury.  We find that Carter applies to this case.  Neither the statutory presumption in section 120 nor the pertinent portions of section 95 were changed by the 1988 amendments.


We now apply the presumption. that Dr. Ketz's chiropractic treatments are palliative in nature.  However, based on Employee's uncontradicted testimony and Dr. Ketz's medical records, we find Employee's condition is chronic in nature, and the treatments promote recovery from individual attacks.  Accordingly, we conclude Employee has raised the statutory presumption.


Employee argues that based on the supreme court's recent analysis of the presumption in Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976 (Alaska 1991), Employer has failed to overcome the presumption.  We agree with Employee that Employer has not overcome the presumption, but for a different reason.  Although Dr. Voke and Dr. Kralick stated Employee no longer needed medical care, neither doctor addressed whether chiropractic treatments would "promote recovery from individual attacks" of back pain suffered by Employee.


However, even if we found the testimony and opinions of Dr. Voke and Dr. Kralick overcame the statutory presumption, we would find that Employee prevailed, by a preponderance of the evidence, on her need for chiropractic treatment.  We find support for our conclusion in the testimony of Employee, Mr. Cohen and Dr. Ketz.  Accordingly, we will approve one chiropractic treatment monthly for the next twelve months.  If Dr. Ketz believes Employee is still in need of treatments, or if more frequent treatments are, in his opinion, necessary to promote Employee's recovery, Employee or Dr. Ketz must request our approval for more frequent treatments in accordance with AS 23.30.095(o) and 8 AAC 45.082.


IV. Attorney's Fees

Employee requests an award of attorney's fees and paralegal costs.  We find that Employee retained an attorney who was partially successful in prosecuting Employee's claim.  Specifically, Employee prevailed on one of three issues in her claim.


We find Employer resisted payment of medical benefits for chiropractic treatment, and we have awarded Employee such treatment. Therefore, we award Employee's attorney reasonable fees based on this partial award.


However, we do not make a specific fee award in this decision.  Employee's attorney needs to separate the time he spent on the three issues in this matter and submit an affidavit of this issue separation to Employer and us.  In addition, we are not approving paralegal costs today because no affidavit was submitted as required by 8 AAC 45.180(f)(14).


The affidavit separating issues and the paralegal affidavit must be received by us and served on Employer by Monday April 29, 1991 at 5:00 p.m. The parties then have until Friday May 3, 1991 to submit arguments on the reasonableness of the fee request, including an appropriate hourly rate for the attorney.

ORDER

1. Employee's claim for permanent partial disability and temporary total disability benefits is denied and dismissed.


2. Employee's claim for continuing chiropractic treatments is granted in accordance with this decision.


3. Employee's request for attorney's fees is approved.  No decision is made on paralegal costs.  The parties shall submit additional documentation and briefs in accordance with this decision.


Dated at Anchorage, Alaska, this 19th day of April, 1991.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Mark R. Torgerson 


Mark R. Torgerson, 



Designated Chairman



 /s/ H.M. Lawlor 


Harriet M. Lawlor, Member



 /s/ Joanne R. Rednall 


Joanne R. Rednall, Member

MRT/jpc

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Debra J. Cohen, employee/applicant; v. Denali Investments, Inc., employer; and Alaska National Ins.  Co., insurer/defendants, Case No. 8823874; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 19th day of April, 1991.



Janet P. Carricaburu, Clerk
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