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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

SHERRY L. MCGINNIS,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8800511


v.
)



)
AWCB Decision No. 91-0124

ANCHORAGE SCHOOL DISTRICT,
)

(Self-insured),
)
Filed with AWCB Anchorage



)
May 01, 1991


Employer,
)


  Defendant.
)

                                                             
)


We heard this petition to dismiss on April 4, 1991 in Anchorage.  Employee was not present or represented at the hearing.  Employer was represented by attorney Alan Tesche.  We closed the record when the hearing ended.


ISSUE

Should we grant Employer's petition to dismiss Employee's April 27, 1990 claim for benefits?


CASE SUMMARY

Employee's April 27, 1990 application for medical and transportation benefits was initially scheduled for hearing on November 16, 1990. At that time Employee's attorney requested a continuance because Employee was unavailable for hearing due to her attendance of law school classes.


We granted the continuance, observing that Employee's excuse for not showing up was marginally acceptable. In addition we outlined several conditions which, we stated, must be satisfied before another hearing would be set.  We summarized those conditions in a decision and order.  See McGinnis v. Anchorage School District, AWCB No. 90‑0300 (December 14, 1991).


In McGinnis at 4, we described the conditions:


First, no hearing date will be scheduled until the parties agree on the specific items and amounts (for medical and transportation) which are in dispute.  Within 14 days of this decision, Employee shall serve Employer with a list of the medical and transportation bills she believes are due under the Alaska Workers' Compensation Act. A copy shall also be simultaneously filed with the Board.  We realize some or all of this may have been done before, but the current record and the assertions by the parties at hearing strongly suggest there is still substantial confusion on the amounts due here.  Then within 14 days after receiving the listing of bills, Employer (its adjuster) shall serve on Employee (and file with the Board) an itemized list of those costs (from Employee's list) which Employer has paid or will pay.


Second, Employee shall provide a schedule of her law school classes . . . so a hearing can be set to avoid any possible conflict.  Alternatively, we strongly urge the parties to take Employee's deposition.


Third, we note . . . Employee's attorney filed a notice of withdrawal from this case. If Employee wishes to be represented by counsel, she must get an attorney prior to the next prehearing in this matter.


Employee failed to comply with any of the above orders.  Instead, she sent several letters to the designated chairman who forwarded the letters to the Division of Workers' Compensation for response.  In these letters, Employee indicated she had previously submitted all appropriate bills.  Further, she stated she was at a loss as to how to proceed with her claim, and she felt she was at a distinct disadvantage since she was not represented by counsel.  She asked for advice on how to proceed. (See letters dated December 23, 1990; January 11, 19911 and March 18, 1991).


On January 2, 1991, Employer filed a petition to dismiss for failure to comply with the board's December 14, 1990 order. On January 28, 1991, Employer filed an affidavit of readiness to proceed.  Because Employee did not file an objection under AS 23,30.110, a hearing was scheduled.  A hearing notice issued on March 8, 1991 notified the parties of the April 4, 1991 hearing.


On March 26 and March 27, 1991, the division of workers, compensation sent two letters to Employee.  The second letter specifically stated the April 4, 1991 hearing was still scheduled.  Employee did not show up or send someone to represent her at the April 4, 1991 hearing.  Moreover, Employee did not give notice she wished to attend the hearing telephonically.


Employer asks us to dismiss Employee's claim, arguing "the game's up." Employer contends Employee has had plenty of time to litigate her case, and she has failed to comply with the orders in our December 14, 1990 decision.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Our regulation 8 AAC 45.070(a) states:


(a) Hearings will be held at the time and place fixed by notice served by  the board under 8 AAC 45.060(e). A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter.


Further, regulation 8 AAC 45.070(f) outlines the proper procedure when a party fails to show up for a hearing in which notice was given under AS 23.30.110 and 8 AAC 45.060. Regulation 8 AAC 45.070(f) states:


(f) If the board finds that a party was served with notice of hearing and  is not present at the hearing, the board will, in its discretion, and in the following order of priority, 


(1) proceed with the hearing in the party's absence and after taking evidence, decide the issues in the application or petition;


(2) dismiss the case without prejudice; or


(3) adjourn, postpone, or continue the hearing.


We find Employee was served with a copy of the December 14, 1990 decision and order.  We find Employee's attorney (at that time) was told at the November 1990 continuance hearing of the conditions which must be met for this case to proceed further.  Moreover, we find our December 14, 1990 order summarizing those conditions was clear and unambiguous.  We find Employee chose to disregard that order.  Employee has been given ample opportunity to respond to our order and to Employer's January 1991 petition to dismiss.


Since we did not take any evidence at the April 4, 1991 hearing in this matter, we will not apply 8 AAC 45.070(f)(1). Instead, we will apply 8 AAC 45.070(f)(2). Accordingly, this case is denied and dismissed without prejudice.  Employer's petition is granted.


We remind Employee that in the future, if she files any document with the Board, including any letters to employees of the division of workers' compensation, she must serve a copy on all parties as required by 8 AAC 45.060(b).


ORDER

Employer's petition is granted in accordance with this decision.  Employee's April 27, 1990 application for benefits is denied and dismissed without prejudice.


Dated at Anchorage, Alaska, this 1st day of May, 1991.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson 


Mark R. Torgerson, 



Designated Chairman



 /s/ John H. Creed 


John H. Creed, Member

MRT:dt

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Sherry L. McGinnis, employee/applicant; v. Anchorage School District (Self‑insured) ,

employer; Case No. 8800511; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 1st day of May, 1991.



Dwayne Townes, Clerk
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