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BENTON W. BOTKIN,
)



)


Employee,
)
DECISION AND ORDER



)


and
)
AWCB Case No. 9012308



)

Dr. Richard Strohmeyer,
)
AWCB Decision No. 91-0137



)


Applicant,
)
Filed with AWCB Anchorage



)
May 09, 1991


v.
)



)

PROFESSIONAL LANDSCAPE,
)

(Uninsured)

)



)


Employer,
)


  Defendant.
)

                                                             
)


This applicant's claim for medical expenses was heard on the written record on April 17, 1991.  The applicant is represented by Evenette Greenfield.  The employer did not participate and was not represented.  The record closed on April 17, 1991, the first regularly scheduled hearing day after the employer failed to timely oppose the request for a hearing.


SUMMARY OF THE EVIDENCE

On June 4, 1990, the employee filed a report of occupational injury stating that he sprained his ankle on May 17, 1990, while working for the employer.  He saw Michael Moser, M.D., on May 34, 1990, and the doctor noted that he suffered a sprained ankle which was work‑related.


On December 28, 1990, Evenette G. Greenfield from the office of Richard Strohmeyer, M.D., filed an application stating that the employer had failed to pay the employee's medical expenses requesting that the employer pay those expenses in the amount of $413.00. Attached to the application was a medical summary with two of Dr. Strohmeyer's medical reports dated May 31, 1990 and June 26, 1990.  These reports reflect that the doctor did in fact treat the employee for a Grade II sprain of the ankle involving both the medial and lateral ligaments.  A copy of the application and medical summary were served on the employer but a response has never been filed.


On March 21, 1991, Greenfield filed a affidavit of readiness for hearing on the written record.  The affidavit indicates that it was served on the employer on March 21, 1991.  The employer has not responded to the affidavit.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The two regulations which control this case are 8 AAC 45.050(c)(1) and 8 AAC 45.052(c)(5).


8 ACC 45.050(c)(1) provides:


An answer to an application for benefits must be filed within 20 days after the date of service of the application and must be served upon all parties to the action.  No default will be entered for failure to answer, but unless an answer is timely filed, statements made in the application will be deemed admitted.  The failure of a party to deny a fact alleged in an application does not preclude the board from requiring proof of the fact.

(Emphasis added).


8 ACC 45.052(c)(5) states, in pertinent part:


(A) If a request for cross‑examination is not in accordance with this section, the party waives the right to request cross‑examination regarding a medical report listed on the updated medical summary.


(B) If a party waived the right to request cross‑examination of an author of a medical report listed on a medical summary that was filed in accordance with this section, at the hearing the party may present as the  party's witness the testimony of the author of a medical report listed on a medical summary filed under this section.


The employer, by not answering the application and requesting cross‑examination of Dr. Strohmeyer, has allowed the doctor to testify that he provided medical treatment to the employee valued at $413.00. Further, the employer admits that it has failed to pay those medical expenses.  No evidence has been submitted to refute these fact and, accordingly, we find that the employer is responsible for the medical costs requested by the applicant.


ORDER

The employer shall pay the applicant $413.00 in medical expenses.


Dated at Anchorage, Alaska, this 9th day of May, 1991.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder 


Russell E. Mulder, 



Designated Chairman



 /s/ D.F. Smith 


Darrell F. Smith, Member



 /s/ R.L. Whitbeck Sr. 


Richard L. Whitbeck, Member

REM/jpc

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Benton W. Botkin, employee; and Dr. Richard Strohmeyer, applicant; v. Professional Landscape, employer (uninsured) ; Case No. 90123081 dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 9th day of May, 1991.



Janet Carricaburu, Clerk
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