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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

CONSTANCE CARRAWAY,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8928313


v.
)



)
AWCB Decision No. 91-0145

VALLEY CHIROPRACTIC,
)



)
Filed with AWCB Anchorage


Employer,
)
May 16, 1991



)


and
)



)

ALLSTATE INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                             
)


We heard this claim for temporary total disability (TTD) benefits, medical costs, and attorney's fees and costs in Anchorage on September 21, 1990.  Employee was present and represented by attorney Charles Coe.  Employer (Simon Carraway, D.C., Employee's spouse), who is a sole proprietor, was not represented at the hearing.   Insurer, who withdrew as counsel for Employer at the hearing, was represented by attorney Alex Young.


After listening to the testimony of several witnesses, including Employee's treating physician, Sandra Denton, M.D., and Employer's examining physician, John Holland, M.D., we concluded a dispute existed under AS 23.30.095(k). Therefore, we continued the hearing to get an independent medical examination (IME).

The IME, performed by Laurence Repsher, M.D., was received in March 1991.  We notified the parties they had ten days to request cross‑examination of Dr. Repsher.  Neither party made such a request.  Therefore, we ordered written closing arguments, and the record closed on April 4, 1991 when we next met after the arguments were due.


ISSUES

1. Did Employee suffer a work‑related injury based on mycotoxicosis, i.e., exposure to molds?


2. If so, is she entitled to awards for temporary total disability benefits, medical bills totaling approximately $80,000.00, and attorney's fees and costs?


CASE SUMMARY

Employee alleges she has become disabled due to exposure to molds contained in the building in which she previously worked.  Her employer was Family Chiropractic, owned and operated by her husband, Simon Carraway, D.C., an Anchorage chiropractor.  Employee worked as her husband's bookkeeper and office manager.  The business moved into the so‑called "Emerald Building" in February 1987.


In late 1988 Employee moved her desk and work station as part of an office shuffle.  She testified that in her new work area, an air vent, which circulated building air, blew directly onto her.


In March 1989 Employee began feeling ill and went to a physician who diagnosed an ear infection and prescribed Duracef.  However, her condition worsened.  She testified she had difficulty breathing and felt a heavy pressure in her chest.


She ultimately ended up being admitted to Providence Hospital where she stayed for nine days in April 1989 for comprehensive testing.  The primary focus of the testing was on Employee's heart condition.  She was diagnosed with pericarditis, and she underwent a pericardiocentisis, a procedure to draw off excess fluid (an effusion) in the pericardial sac surrounding the heart.


Upon her discharge, Employee's physician, George Rhyneer, M.D., prescribed corticosteroids.  The medical records indicate Employee's condition improved until she began weaning from the corticosteroids.  However, Employee testified she did not get any better, and she felt very tired, weak and confused.  She also began getting recurring pains and pressure in her chest.


She was again admitted to Providence Hospital on May 11, 1989 with an initial diagnosis of inflammatory pleuropercarditis and secondary anemia, both conditions of undetermined etiology. (June 19, 1989 Providence registration form).


Several more tests and procedures were performed, and several physicians were consulted at the request of Employee's then primary treating physician, Scott Mackie, M.D. A bone marrow biopsy was normal, as were tests for tuberculosis and lupus.  Moreover, the cardiovascular workup was negative.  Employee was transfused with two units of whole blood and again placed on high dose prednisone (corticosteroids).  She was released from the hospital in June 1989.


Employee apparently became disenchanted with Dr. Mackie.  She continued to experience great fatigue.  She testified she then began to suspect building molds as a possible cause of her problems because she noted other people in the Emerald Building complained of being ill.


In July 1989, Employee began treating with Sandra Denton, M.D., a clinical ecologist whose office was located in the Emerald Building.  In her deposition, Dr. Denton explained her diagnosis of Employee's condition:


Q. I think I have them.  Well, let me move on.  Did you ever diagnose what you thought was the cause of her various problems, or causes?


A. That's good, causes is more likely. It is my medical opinion that Connie became sensitized to molds, possibly harboring in the ventilation duct above her desk.  The suspicions leading up to that determination, that the basement flooded in January of '89.


Q. I want to hear this, but let me do this in a step‑by‑step fashion, if you don't mind.  I want to know what your medical diagnosis was.  Sensitized to molds.


A. Sensitized to molds, mycotoxosis.


Q. And mycotoxicosis is what?


A. It is a toxicity caused by molds or their by‑products.


Q. Okay.


A. Which in effect altered her immune system, made her immunosuppressive and neurotoxic, which means they are toxic to the neurosystem.


Q. Okay.  And you hold that opinion to a reasonable degree of medical certainty or probability?


A. Yes.


Q. Let me stay with that opinion for a minute.  What is the basis of that diagnosis?


A. All right.  We elected to test her to molds, different molds, and she showed high sensitivity, and almost every one of her symptoms could be reproduced during testing.

(Denton Dep. at 39‑40).


Dr. Denton testified it is very difficult to culture out molds via blood or urine tests. (Id. at 40) . She stated her "allergy nurse" does "provocative neutralization skin testing," in which the "different mold antigens are injected into the skin to a certain size of a wheel and the patient is watched over a period of time to see if there is a growth of that wheel and/or symptoms." (Id.at 40‑41) . Dr. Denton explained that she had to take Employee off vitamin C to get an accurate result for these tests.  The doctor felt the tests showed there were elevated levels of mold.


Dr. Denton prescribed high doses of vitamin C and peroxide, both given intravenously, and she also injected Employee with vitamin B and minerals.  Dr. Denton feels Employee improved initially.  However, she asserts it is unlikely Employee will regain her prior state of health or be able to work in an office environment.  She contends Employee's immune system has been suppressed as a result of exposure to molds, and her memory has been affected, too.


Dr. Denton stated she concluded Employee was sensitive to molds after the doctor set out mold plates in various parts of the Emerald Building. (Id. at 48).  She explained the mold plates were set out after several patients and certain employees complained of flushed faces, headaches and other symptoms after being in the building for a period.  She acknowledged sensitivities and complaints were limited to third floor employees.  The mold plates were surveyed and tested by Chin Yang, an environmental microbiologist with the Northeast Center for Environmental Medicine in New Jersey.


Dr. Denton stated the survey indicated molds were present "in higher quantities than we would like to see. She added: "[I]t occurred to me that could have caused her problem, especially in going back and getting the idea of the ventilation duct being right above her head." (Id. at 51) . Material was removed from the ventilation ducts, and according to the doctor, the material indicated there were large amounts of penicillium there.


Dr. Denton asserted Employee's tests showed she was primarily sensitive to aspergillus, pencillium and alternarium but also sensitive to some degree to candida which also showed up in blood and sputum tests while Employee was hospitalized.  Dr. Denton testified that while candida is "normal in mankind," it has detrimental effects on a person when their immune system is not working correctly.  She asserted Employee's immune system had been weakened by the mold exposure.


In addition to the vitamin and mineral doses prescribed, Dr. Denton also had Employee remove all her mercury fillings and remove plants and certain other items from her home. (Id. at 53).  All the same, Dr. Denton clarified that Employee did not seem to have a problem when she was home.  In addition, Dr. Denton had the Emerald Building "ozoned," a process in which ozone gas is pumped into the building to kill bacteria.
 She felt the ozoning was worthwhile.


At Insurer's request, Employee was also examined by two Seattle specialists, John Holland, M.D., and David Robinson, M.D. Dr. Holland specializes in occupational medicine, with an emphasis on determining the effects of workplace chemicals on employees.


Dr. Robinson, an allergist, took Employee's medical history, examined her and performed an "immediate hypersensitivity" skin test "to inhalant allergen including molds . . . ." (Robinson August 23, 1990 report at 3) . A "delayed‑type" hypersensitivity test was also performed to an "anergy battery of recall antigens including trichophyton, Candida extract, diptheria‑tetanus extract." (Id.).


According to Dr. Robinson, the immediate hypersensitivity test showed only a "questionable reactivity to one species of dust mite, of uncertain significance.  The delayed‑type test showed a normal reaction to three (Candida, mumps and tetanus toxoid) of five recall antigens.
 He asserted that "[t]his screening test would indicate that she is an immunologically normal host with regards to her cellular immunity." The doctor added:


She is currently receiving a variety of therapies which would seem to be questionable at best and at worst may be obscuring a reasonable search for a more significant underlying process....... Past history of significant pericarditis with persistent fatigue and elevated pulse rate suggests that a search should be made for significant continuing pericardial disease, such as restrictive pericarditis.

(Id. at 3‑4).


Dr. Holland also took a medical history and examined Employee. In his diagnostic summary, the doctor stated in pertinent part:


There is no evidence that she has had any significant exposure to hazardous materials in her workplace which have contributed to any significant degree to any of these medical problems.  It is possible that there are high levels of circulating mold in her husband's office building, although this has not been convincingly documented.  However, exposure to airborne mold would not cause the type of symptoms she is describing and allergy testing done here was negative for mold.  The possibility that she might have some persisting cardiac problem should be pursued since this was not thoroughly investigated on her visit here.  Her cluster of symptoms which comes on immediately when she is around chemical odors most likely represent panic attacks or some other conditioned psychological response triggered by these chemical odors.  Again, these do not appear to be related to any workplace exposures.  Such panic attacks can sometimes be successfully treated with antidepressants.

(Holland August 23, 1990 report at 8‑9).


At hearing, Dr. Holland reviewed the record of Employee's sputum culture taken at Providence hospital. In his opinion, the culture was normal for Candida.  Regarding Dr. Denton's opinion that the vitamin C in Employee's system would affect the allergy tests, Dr. Holland said it was his understanding her opinion is incorrect.  He stated the main thing is the patient should not be taking antihistamines at the time of the testing.


Further, Dr. Holland disagreed with Dr. Denton's opinion that thyroid antibody tests showed Employee had a suppressed immune system.  He performed special thyroid tests on Employee, and the tests were normal.  He acknowledged that lack of concentration and fatigue, symptoms Employee complained of, could be related to a suppressed immune system.  Nonetheless, he emphasized there was no evidence of a suppressed immune system in this case.  Regarding Dr. Denton's opinion that Employee's immune system was "reduced, " Dr. Holland asserted there is no such disease as "subtle immune supression."


Regarding Employee's reaction to dust mites on the allergy tests, Dr. Holland asserted this reaction is one of the most common in the world.  Moreover, he asserted Employee's symptoms were not the type of symptoms one would see for a mold allergy.   In his opinion, the Candida was not a causative factor in any of Employee's current symptoms.


Finally, Dr. Holland discussed the medical field of clinical ecology.  He stated physicians who practice in this field believe environmental factors can cause some kind of damage to one's immune system.  In his opinion, the field is a "fairly vague system of semi‑scientific ideas." He asserted there is no scientific basis or validity to clinical ecology.  He pointed to an article, entitled "Clinical Ecology," which he and other physicians authored in 1989 for the American College of Physicians.


As noted above, we ordered an independent medical examination (IME) when it became clear at hearing that Dr. Denton and Doctors Holland and Robinson disagreed over Employee's diagnosis and treatment.  Therefore, we ordered Employee to attend an examination by Laurence Repsher, M.D., a Denver area specialist in pulmonary disorders.


Dr. Repsher took a medical and social history, examined Employee's medical records, examined Employee and performed several tests.  A chest x‑ray, pulmonary function test, methacholine challenge test and resting electrocardiogram were deemed normal.  A 2‑D, M‑Mode, 4‑valve Doppler echocardiogram was normal "except for a trace of pulmonary insufficiency, of unclear clinical significance." (Repsher February 20, 1991 report at 5).  In addition, blood and chemical tests were normal except for elevated cholesterol.  However, an exercise treadmill showed marked impairment of Employee's cardiopulmonary reserve, "due probably to a cardiomyopathy . . . Post‑treadmill spirometry showed no evidence of exercise‑induced bronchospasm.` (Id.).


Dr. Repsher diagnosed restrictive cardiomyopathy, of unknown etiology; hyperlipidemia, type 2‑A; and borderline elevation of anti‑thyroid antibodies of unclear significance.  In Dr. Repsher's opinion, Employee "does not now and never has suffered from any immune deficiency syndrome or any disease related to or potentially related to inhalation of mold spores at the Omni Medical Center in Anchorage, Alaska." (Id. at 6).  He gave several reasons for this conclusion.


First, he concluded that the type and extent of mold spores recovered in the air testing were "consistent with those anticipated to be obtained from a normal environment" (Id.). Second, he stated Employee "is not now and never has been documented to suffer from any disease or condition that could be conceivable related to the inhalation of fungal spores." (Id.). Third, he found no objective evidence of any immune deficiency disease or condition.  Fourth, he stated: "The diagnostic tests and therapies prescribed by Sandra Denton, M.D., are not recognized by mainstream allergists and other physicians and have been specifically criticized by the American Academy of Allergy and Immunology as being scientifically unsound." (Id.). Finally, Dr. Repsher asserted that Employee's condition "Can be adequately accounted for by an episode of viral pericarditis with possible myocarditis as well.  Further, she may even have an ischemic cardiomyopathy related to her hyperlipidemia." (Id.).


Dr. Repsher found no evidence of any medical impairment or disability either caused by or aggravated by employment as an office manager for Employer.  Still, he expressed concern over Employee's poor cardiac performance in the testing and her "probable organic heart disease, which is fairly severe....... She clearly has very abnormal cardiac function, particularly in responding to exertional demands." (Id.). Dr. Repsher recommended aggressive further cardiology evaluation.


As noted, Employee did not file a written closing argument.  However, in her hearing brief, Employee asserted: “Objectively we point to the mold test results and Ms. Carraway's lab test results to show the interrelation of the building exposures to her hospitalization in 1989 and her medical care . . . ." (Employee hearing brief at 4).


On the other hand, Insurer argues:


The overwhelming weight of the medical evidence establishes that although Mrs. Carraway did suffer from serious medical problems in the spring and summer of 1989, they likely were the result of viral pericarditis and have been aggravated by some type of serious cardiac problem.  They were not the result of any industrial accident or disease or any sort of industrial exposure to molds or other allergens

at work....... Regardless of whether the presumption attaches or not, the employee has not proven her case by a preponderance of the evidence.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Employee alleges her medical condition and disability is related to her work for Employer.  Therefore, this claim must be analyzed under the statutory presumption found in AS 23.30.120.


AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II) , the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and continuing symptoms.  This rule applies to the work relationship of the injury, the existence of disability, and the compensability of medical care. Wien Air Alaska v. Kramer, No. 3673, slip op. at 6, 9 (Alaska March 15, 1991); Municipality of Anchorage v. Carter, No. 3675, slip op. at 7 (Alaska March 15, 1991).  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." Smallwood II.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870.  To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.'" Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)), In  Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco,693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869. If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


We first find Employee has established a preliminary link between her medical condition and her employment.  Because this claim is based on highly technical medical considerations, we find the evidence to establish the link must be medical evidence in the form of a physician's opinion.  We find the medical opinion of Dr. Denton supports Employee's claim for benefits.  Dr. Denton specifically asserted at hearing that Employee's condition was related to her exposure to molds in the building where Family Chiropractic was located.


Next, we must determine if Insurer has overcome the presumption with substantial evidence. We conclude it has overcome the presumption.  The evidence overcoming this presumption is the medical reports and opinions of Dr. Robinson and Dr. Holland. We note particularly the opinion of Dr. Holland who indicated Employee's symptoms are dissimilar to a those experienced by a person reacting to molds.


In addition, we find the opinion of Dr. Repsher supports Insurer's assertion Employee's claim is not compensable.  Accordingly, the presumption drops out and Employee must prove her claim by a preponderance of the evidence in the record.


In weighing all the evidence, we find we must place less value on the opinion of Dr. Denton than on the opinions of Doctors Robinson, Holland and Repsher.  They indicate the field of clinical ecology is not generally accepted as a scientifically sound medical practice, and it has no objective scientific basis.  After reviewing all the medical records, we were more persuaded by the opinions of Doctors Robinson, Holland and Repsher than the opinion of Dr. Denton.


We find the opinions of Dr. Holland and Dr. Repsher do not even suggest there is a possibility Employee's claim for benefits based on mold exposure could be compensable.  In particular, Dr. Repsher concluded there was no evidence Employee's medical condition was neither caused by nor aggravated by her work at the Emerald Building.  Both Dr. Holland and Dr. Repsher, while finding no work relationship to Employee's condition, expressed concern for the condition of her heart.  However, we agree with Dr. Repsher that Employee's heart condition was not work‑related.


Further, Dr. Holland indicated Employee may be suffering from panic disorder.  However, it is unclear whether the doctor specifically related this disorder to Employee's work.  Moreover, we find the work‑relatedness of this condition was not litigated, and we make no finding here.


In summary, we conclude, based on a preponderance of the evidence in the record, that Employee did not sustain a work‑related injury based on an exposure to molds while working for Family Chiropractic.  Her claim for temporary total disability and medical benefits on this basis is denied and dismissed.  Because no award is made here, Employee's claim for attorney's fees and costs is also denied and dismissed.


ORDER

Employee's claim for temporary total disability benefits, medical costs, and attorney's fees and costs based on exposure to molds at Family Chiropractic is denied and dismissed.

Dated at Anchorage, Alaska, this 16th day of May, 1991.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson 


Mark R. Torgerson, 



Designated Chairman



 /s/ H.M. Lawlor 


Harriet M. Lawlor, Member



 /s/ R.L. Whitbeck Sr. 


Richard L. Whitbeck, Member

MRT/jpc

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Constance Carraway, employee/applicant; v. Family Chiropractic, employer; and Allstate Insurance Co., insurer/defendants; Case No. 8928313; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 16th day of May, 1991.



Janet  P. Carricaburu, Clerk
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    �Employee did not file a written closing argument.


    �Dr. Denton explained that the ozone gas is pumped into the building on the weekend when no one is there.


    �Dr. Denton disagreed with Dr. Holland's opinion that the Candida reaction was normal.  She also asserted that Employee was taking vitamin C when she was tested in Seattle, and vitamin C could skew the test results.


    �Insurer submitted another article co�authored by Dr. Holland for the American Journal of Psychiatry in August 1987.  The article was entitled "Panic Disorder Precipitated by Exposure to Organic Solvents in the Work Place."







