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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ANTHONY COYNE,
)



)


Employee,
)
DECISION AND ORDER


  Respondent,
)



)
AWCB Case No. 8220265


v.
)



)
AWCB Decision No. 91-0146

WILDER CONSTRUCTION COMPANY, INC.,
)



)
Filed with AWCB Anchorage


Employer,
)
May 16,1991



)


and
)



)

WAUSAU INSURANCE COMPANIES,
)



)


Insurer,
)


  Petitioners.
)

                                                             )


Petitioners' request that we dismiss Employee's claim for failure to give timely notice under AS 23.30.100 and to comply with the statute of limitations in AS 23.30.105(a) was heard at Anchorage, Alaska on May 3, 1991.  Employee was present and represented by attorney Robert Rahbock.  Petitioners were represented by attorney Kelly Fisher.  We continued the hearing until May 8, 1991, to allow Petitioners an opportunity to respond to Employee's attorney's fee affidavit.  We excused the late filing of the affidavit; we found the burglary of Rehbock's home and activities associated with the burglary, which occurred the weekend before the hearing, were good cause under 8 AC 45.063 to extend the time limits in 8 AAC 45.180.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

On November 19, 1988, Employee completed a report of injury advising Employer he had a loss of hearing due to noise exposure from doing drilling work.  Employee listed the dates of exposure as June 26, 1982, through August 23, 1982.  On December 2, 1988, we received Employee's completed claim for benefits for his hearing loss.  On February 20, 1990, we received Employee's amended claim for benefits.


Employee, who was born and raised in Ireland, has a fifth grade education.  He has worked in construction most of his life.  He did quite a bit of drilling in New York, then worked as a pipe layer and general laborer in Seattle, and then came to Alaska where he worked for Employer. (Coyne Dep. p. 6).  In New York drilling excavation work comprised about 20 percent of the work he did, and at least 60 percent of the excavation work was underground.  He worked in New York for about 10 years. (Id. at 6 ‑ 8).


Employee worked as a driller for two months in Alaska for Employer. (Id. at 8).  Employee testified that conditions in Alaska were quite different than the conditions in New York.  In New York he had better ear protection and was further away from the rock being drilled. (Id. at 17 ‑ 20).


Employee testified that sometimes after a drilling shift in New York he would have some trouble with his hearing for a couple of hours, but it would go away.  Employee could detect the hearing loss himself. (Id. at 21, 35).


While working in Alaska Employee could tell the noise level was very bad.  After working a shift he would be deaf; he couldn't use the phone for a couple of hours afterwards or listen to TV, (Id. at 22 ‑ 23).  Because he worked longer shifts in Alaska, usually 14 hours, and because there was more noise, Employee had more hearing loss after a shift in Alaska than in New York. (Id. at 36).


After working for two months for Employer, Employee returned to Seattle.  His wife and children told him many times that he should have his hearing checked. (Id. at 26).  Other people kept telling him he had a hearing loss.  He would use the telephone and find himself shouting into it. (Id. at 27).  Employee is sure working for Employer caused his hearing loss because after his return from that job "that's when everybody started pointing out to me that I had a hearing problem." Even his brothers and sisters told him about his hearing loss. (Id. at 28 ‑ 29).


However, Employee did not want to believe he had a hearing problem. (Id. 26, 27).  He disagreed with those who told him he had a hearing loss. (Id. at 29).  Employee testified at the hearing that his hearing loss got better for about a year after he quit working in Alaska, but then stayed about the same thereafter.


Employee remained in Seattle for a couple of months, and then returned to Ireland for about nine months to a farm his wife inherited.  After that he lived in Massachusetts for about six months and worked as a bricklayer, He then returned to Ireland for about six months, and later returned to Massachusetts where he did general construction work.  Eventually he returned to Seattle where he is self‑employed, doing minor home repairs. (Id. at 9 ‑ 12).


Employee testified at the hearing that he has not missed time from work due to his hearing loss, but it has kept him from taking jobs that he would have liked to work.  Employee testified he and his wife had managed apartments before he began working for Employer.  He wanted to manage apartments again after his return from Alaska.  However, his wife didn't want to because he couldn’t hear very well.  They discussed managing apartments within the first year after his return from Alaska.  Employee testified that he thought his wife was using the hearing loss as an excuse not to work with him because he didn't want to believe he had a hearing loss.


After Employee returned to Seattle from Ireland, some six years after working in Alaska, his wife set up an appointment for him with Gregory Chan, M.D., and Employee had his hearing tested.  His first visit to Dr. Chan was February 8, 1988, according to Dr. Chan's records.  After being examined and being told he needed a hearing aid, Employee was willing to believe he had a hearing loss.

(Id. at 29 ‑ 30).


Dr. Chan testified that Employee's hearing loss is probably the result of prolonged noise exposure. (Chan Dep. p. 13).  It is possible that two months of violent noise exposure could cause the loss. (Id. at 13 ‑ 14).  However, the doctor cannot say if it would cause the type of loss Employee has if his hearing was totally normal before the exposure. (Id, at 14).  According to Dr. Chan, Employee might not notice his hearing loss unless he was in a situation where hearing acuity is necessary. (Id. at 16).  It is possible for a person to compensate for a hearing loss, and a person may not consciously be aware that the hearing loss is much of a problem.  (Id. at 29 ‑ 30).  Usually other people notice the loss sooner than the person realizes it. (Id. at 41).


When Employee first consulted Dr. Chan on February 10, 1988, the doctor acted in Employee's history that he was having trouble with his hearing for the last ten years.  Dr. Chan believes he got this information from Employee. (Id. at 10) . When asked if he knew from his examination when Employee's hearing loss occurred, Dr. Chan responded:


A. As I recall, it was rather difficult to get that out of him.  The only impression that I wrote down is at least for the last ten years.


Q. Your impression is that Mr. Coyne told you that his hearing had deteriorated over the last ten years?


A. That's the impression I had.  That's the impression he gave me.

(Id. at 14 ‑ 15).


Later Dr. Chan was asked whether he informed Employee of the potential connection between his hearing loss and his job exposure.  He replied:


A. I didn't.  In fact, I think my impression at the time is the fact that he would require a hearing aid . . . . But there is no indication that I really encouraged him to consider at what period of time in his life that he lost his hearing.  I don't think we discussed that. (Id. at 33 ‑ 34).


Employee contends that given his education and intelligence he did not know, and it was reasonable for him not to know, until his visit to Dr. Chan that he suffered a hearing loss as a result of his employment with Wilder Construction.  Employee contends the statute of limitations should not run until a physician relates the hearing loss to the work.  Employee contends that Defendants are not prejudiced by his failure to give notice and file a claim.  Employee contends Employer knew the level of noise exposure, the lack of adequate ear protection, and therefore, Employer was aware of the risk of its employees developing hearing problems.


Defendants contend Employee had actual knowledge of his hearing loss since many people told him about it after his return from Alaska.  They contend it was unreasonable for Employee to wait over six years before seeing a doctor.  Defendants contend there is a conclusive presumption that they have been prejudiced by the lack of notice, and they do not have to prove actual prejudice.


Employee also seeks attorney's fees for having to defend against Defendants' petition for dismissal.  Employee seeks actual attorney's fees of $1,500 and cost of $114,35.  Defendants contend that some of Employee’s attorney’s services were not directed toward the statute of limitations, and he should not be compensated for that work.  In addition, Defendants contend that should they lose the statute of limitations issue, awarding fees now would result in a double recovery if fees are assessed on the benefits eventually awarded.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.100(a) provides:


Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of injury or death to the board and to the employer.


AS 23.30.100(d) provides in part:


Failure to give notice does not bar a claim under this chapter


(1) if the employer (or his agent in charge of the business where the injury  occurred) or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;


(2) if the board excuses the failure on the ground that for some  satisfactory reason notice could not be given.


The running of the 30‑day period is suspended until by reasonable care and diligence it is discoverable and apparent that a compensable injury has been sustained.  Alaska State Housing Authority v. Sullivan, 518 P.2d 759 (Alaska 1974).


In Sullivan, 518 P.2d 762, the Alaska Supreme Court affirmed our decision suspending the running of the time limit for notice under section 130 until the employee, as a "reasonable" person would realize the cause and nature of his injury.  In Sullivan, 518 P.2d 762, the Court stated, "This inability of even the doctors to agree as the specific cause of Sullivan's disability supports the conclusion that Sullivan could quite reasonably believe his pain following the 1970 fall was attributable to the earlier accident."


AS 23.30.120 provides:


(a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that


(1) the claim comes within the provisions of the chapter;


(2) sufficient notice of the claim has been given;


(3) the injury was not proximately caused by the intoxication of the injured employee.


(b) If the delay in giving notice is excused by the board under AS 23.30.100(d)(2), the burden of proof of the validity of the claim shifts to the employee notwithstanding the provisions of (a) of this section.


At the time of Employee's injury, AS 23.30.105(a)
 provided:


The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of his disability and its relation to his employment and after disablement. However, the maximum time for filing the claim in any event other than arising out of an occupational disease shall be four years from the date of the injury, and the right to compensation for death is barred unless a claim therefore is filed within one year after the death, except that if payment of compensation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of the last payment.  It is additionally provided that, in the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall be determined by the board, time limitations notwithstanding.


The four‑year time limit for filing a claim in the second sentence of subsection 105(a) was rendered inapplicable by the Supreme Court in W.R. Grasle v. AWCB, 517 P.2d 999 (Alaska 1974). The remainder of this subsection provides a two‑year limit for filing a claim from the time of the injury, the time of disablement, or the time of manifestation of latent defects, whichever comes last.  Id.


In Morrison‑Knudsen v. Vereen, 414 P.2d 536, 538 (Alaska 1966), the court noted the purpose of §105(a) was to "protect the employer against claims too old to be successfully investigated and defended." In a footnote the court quoted from Professor Larson's treatise:


Failure to file a claim for compensation within the statutory period cannot be excused by an argument that the employer was not harmed by the lateness of the filing.  Like any statute of limitation, this one carries a conclusive presumption that a defendant is prejudiced by reason of the enhanced difficulty of preparing a defense.

414 P.2d 538, n.3, quoting 2 A. Larson, The Law of Workmen's Compensation §78.26 at 251 (1964).


In 3 A. Larson, The Law of Workmen's Compensation §78.41 (1988), Professor Larson discusses the issues to be considered in determining whether the statute of limitations for filing a claim has begun to run.

The time period for notice of claim does not begin to run until the claimant, as a reasonable person, should recognize the nature, seriousness and probable compensable character of his injury or disease.

Id. at 15‑185.


As to the nature of the injury or illness: Plainly claimant should be expected to display no greater diagnostic skill than any other uninformed layman confronted with the early symptoms of a progressive condition.  Indeed, it has been held that the reasonableness of claimant's conduct should be judged in the light of his own education and intelligence, not in the light of the standard of some hypothetical reasonable person of the kind familiar to tort law. . . .


On the other hand, it is not necessary for the claimant to know the exact diagnosis or  medical name for his condition if he knows enough about its nature to realize that it is both serious and work‑connected. . . .

Id. at 15‑245 through 15‑246.


The second of the three features of his condition the claimant must have had reason to be aware of is the seriousness of his trouble.  This is a salutary requirement, since any other rule would force employees to rush in with claims for every minor ache, pain, or symptoms So, if claimant knows he has some shortness of breath, aback injury, or even a hernia, failure to file a claim promptly may be excused if claimant had no reason to believe the condition serious.  This is particularly clear when a physician has led him to believe that the injury is trivial or that the symptoms indicate no serious trouble.  At the same time, if the claimant's  symptoms of compensable disability are sufficiently extreme, even a doctor's statement that they were trivial has been held insufficient to offset the claimant's own direct knowledge or the obvious condition.

Id. at 15‑253 through 15‑255.


Finally, under the third component of the test,  the claim period does not run until the claimant has reason to understand the nature and gravity of his injury but also its relation to his employment.  Even though the claimant knows he is suffering from some affliction, this is not enough to start the statute if its compensable character is not known to the claimant.

Id., at 15‑256 throuh 15‑257.


The court defined the term "latent defects" in W.R. Grasle Company v. Alaska Workmen’s Comp. Bd., 517 P.2d 999, 1002 (Alaska 1974), as a latent injury.  The court held that "an injury is latent so long as the claimant does not know, and in the exercise of reasonable diligence (taking into account his education, intelligence and experience) would not have come to know the nature of his disability and its relation to his employment." Id; see Hoth v. Valley Const., 671 P.2d 871 (Alaska 1983).


We first consider whether under AS 23.30.100(d)(2) we should excuse Employee's failure to give notice. we find Employee knew of the immediate effect of his employment upon his hearing at the conclusion of each shift that he worked.  We find, given his experience that his hearing returned after a couple of hours, that it was reasonable for him not to file a notice of injury during his employment.  Because his hearing improved after the end of each shift, it was not unreasonable for him to fail to realize the seriousness of the damage.


Given his experience, we find it is also reasonable for him to delay giving notice of his injury for a period of time after him employment with Wilder Construction ended.  Because his hearing had returned after the end of shift in New York, and given the circumstances of his employment in Alaska, it was not unreasonable for Employee to believe that with time, his hearing loss would improve. In addition, Employee testified his hearing improved during the first year after his departure from Alaska, but then it stabilized and stopped improving.  According to Employee, his hearing has remained about the same as it was at the end of the first year after his departure from Alaska.  Because of this improvement for the first year, we again find it was reasonable for Employee to assume his hearing would return to normal and there was no need to give notice of the injury.


Employee admits that many people told him he had hearing loss, but he did not want to  believe them.  It was not just his wife who told him about his hearing loss, it was his children and his relatives.  He realized he had a loss when people told him he was shouting into the phone.  The question then becomes whether it was reasonable for him to continue denying the hearing loss for another five years.  We find it was not.


In determining reasonableness, we consider Employee's education, intelligence and experience.  Although Employee's formal education stopped in the fifth grade and he may have difficulty with writing and reading, he is by no means an uneducated person.  His responses at the hearing and in his deposition demonstrate his ability to understand, comprehend, think, reason, and respond is at least in the average range.


Employee has managed apartments and is now self‑employed. He immigrated from Ireland, has moved across country, and has held numerous jobs.  Managing these accomplishments takes a certain amount of intelligence.


Employee has worked in drilling for many years.  He knew that drilling work affected his hearing.  He knew that ear protection was required to diminish the impact of the noise on his hearing.  He recognized that the noise level was very bad while working at Wilder Construction.  He admits that he knew it was the job with Employer that caused his hearing loss, because it was after this job that "everyone told him he had hearing problems."  In fact, we find it was Employee, and not Dr. Chan, who made the link between the employment and the hearing loss.  Dr. Chan testified he didn't even discuss with Employee what work might have been the cause of his hearing loss.


Although we find it was reasonable for Employee not to give notice within the first year after he quit working for Employer and, under AS 23.30.100(d)(2) would excuse the failure to give notice, we cannot find it was reasonable for him to fail to give notice for five more years after that.


Employee argued alternately that failure to give notice should be excused under AS 23.30.100(d)(1) because Employer knew about the noise levels on the job, and there was no showing of prejudice by Employer.
 Although we agree that Employer undoubtedly knew about the noise levels on the job, we have no evidence that everyone exposed to that level of noise will suffer a permanent hearing loss.  Even Employee's witness, Dr. Chan testified that the sound level and timing exposure were important factors in determining what damage would be done to a person's hearing, and he hadn't had an opportunity to make any determinations on those factors. (Chan Dep. 22 ‑ 24).  The damage caused by certain noise frequency and time exposure all depends on the individual's susceptibility. (Id. at 26).


In essence, Employee is asking us to presume that Employer had knowledge of the injury merely because Employer knew its employees were being exposed to loud noise.  Although AS 23.30.120(a) gives an employee a presumption that the claim is compensable, we do not believe that this presumption extends to the notice requirements of §100.  Furthermore, even it did, we would find Dr. Chan's testimony overcomes, the presumption that all employee's exposed to noise will develop a permanent hearing loss.  After the presumption is overcome, we find Employee failed to present evidence to support his contention and prove his claim.  Therefore, we find Employer did not have notice of the injury.  Accordingly, we find failure to give notice cannot be excused under AS 23.30.100(d)(1).


Although we have excused Employee's failure to give notice until one year after his return from working in Alaska, we find he did not give notice within 30 days thereafter.


Even if we excused Employee's failure to give notice until he saw Dr. Chan, we would still find his claim barred by AS 23.30.100 because he did not give notice with 30 days of February 10, 1988. Therefore, we conclude Employee's claim is barred by AS 23.30.100. Accordingly, we will deny his claim.


Because we have found Employee's claim barred by AS 23.30.100, we do not need to address whether it is also barred by AS 23.30.105(a).


ORDER

Employee's claim is denied and dismissed.


Dated at Anchorage, Alaska this 16th day of May, 1991.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom 



Rebecca Ostrom,



Designated Chairman



 /s/ Joanne R. Rednall 



Joanne R. Rednall, Member

RJO:rjo


If compensation is payable under terms of this decision it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Anthony Coyne, employee/respondent; v. Wilder Construction Company, Inc., employer; and Wausau Insurance Companies, insurer/petitioners; Case No.8220265; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 16tb day of May, 1991.



Clerk

SNO

�








    �AS 23.30.005 (a) was amended effective July 1, 1988.  However, that amendment does not apply to this claim.  Section 48, Chapter 79, SLA 1988.


    �The presumption of prejudice in Vereen was applied to the statute of limitations in AS 23.30.105(a). There was no indication that it applies to AS 23.30.100(d)(1) as well.







