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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

LOUIS E. MONZON,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8100596


v.
)



)
AWCB Decision No. 91-0149

EASTWIND/VECO,
)



)
Filed with AWCB Anchorage


Employer,
)
May 17, 1991



)


and
)



)

CIGNA/INA/ALPAC,
)



)


Insurer,
)


  Defendants.
)


On April 18, 1991, we heard the employee's claim for temporary total disability (TTD) benefits, medical costs, transportation costs and attorney's fees and legal costs.  The employee was present and represented by attorney Chancy Croft.  The employer and insurer (employer) were represented by attorney Timothy A. McKeever.  The record closed at the conclusion of the hearing.


HISTORY

On November 29, 1978, the employee was injured.  He was using gasoline to clean parts of a backhoe when the gasoline ignited, burning his hands and face.  He also fell and complained of low back pain.  While hospitalized, the employee was seen by Edward M. Voke, M.D., who believed that he had mild compression fracture at the T12‑L1 level without any neurological deficit. (Dr.  Voke report dated 12/1/78).  The employee was treated for the burns and the back problems.  On July 17, 1979, he was given a permanent partial disability rating of 5% of the whole man by Dr. Voke and released to return to work. (Dr.  Voke clinical notes dated 7/17/79 and report dated 7/28/79).  When Dr. Voke last saw the employee in February 1980, he did not note any signs and symptoms of a herniated disc. (Dr.  Voke letter dated May 3, 1983 to Timothy A. McKeever and Dr. Voke deposition at 17).


The employer accepted the employee's claim and paid him TTD benefits from November 30, 1978 until July 19, 1979.  After his release, he worked for the employer for rest of 1979 and most of 1980. (Mansion dep. at 59‑60).


On November 21,1980, the employee went to Seattle and was admitted to Swedish Hospital complaining of back and neck pain. James M. Haynes, M.D., found no objective findings but ordered a myelogram to make sure that he did not overlook anything. (Dr.  Haynes report dated 11/21/80).


The employee filed an Application for Adjustment of Claim on April 27, 1981, disputing a proposed PPD benefit payment.


On April 2, 1982, the employee saw Dr Haynes again complaining of pain down the left lower leg.  He told Dr. Haynes that the onset of these problems was six months before his visit.  The doctor found that there was a suggestion of L5 irritation and recommended hospitalization for traction. (Dr.  Haynes report dated 4/14/82).


On August 23, 1982, the employee was examined by William B. Reinbold, M.D., and the doctor concluded that he had L5 nerve root irritation.  The employee told Dr. Reinbold that the low back pain started after he returned to work in August 1980. (Dr.  Reinbold report dated 8/23/82).  The employee underwent a laminotomy on October 14, 1982. (Dr.  Reinbold operative report dated 10/14/82).


On November 18, 1982, the insurer controverted the employee's back problems as not being related to the 1978 injury. on November 22, 1982, the employee filed a Statement of Readiness to Proceed.  A series of prehearing conferences were held and a hearing was scheduled for March 2, 1983, but was continued by stipulation of the parties on February 17, 1983.


On September 7, 1983, Workers' Compensation Officer Norman Larson wrote the employee and stated: "There has been no activity on this case since June 3, 1983.  Therefore, the Statement of Readiness to Proceed filed November 23, 1982 is inoperative."


On July 17, 1984, the employer paid a lump sum payment to the employee based on a scheduled PPD rating for the injury to his hands.


on July 25, 1989, the employee wrote a letter to the Alaska Workers' Compensation Division asking what he needed to do to get his case settled.  The Division provided him with the forms to file an Application for Adjustment of Claim, and he filed a claim on October 16, 1989.  The application was served on the insured on October 24, 1989.  The insurer answered on November 3, 1989, denying the claim and citing various defenses.  An Affidavit of Readiness for Hearing was filed on November 27, 1989.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Before we can address the merits of the employee's claim, we must first consider several statute of limitations defenses raised by the employer.


The employer first argues that the employee is barred from raising his claim because he did not file it in a timely manner.  We agree.


AS 23.30.105(a) provides in part:


The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee's disability and its relation to the employment and after disablement.


This limitation period begins to run once the employee knows or reasonably should know of the potentially compensable nature of his injury. Fox v. Alascom, Inc., 783 P.2d 1154, 1158

(Alaska 1989)7 Alaska State Housing Authority v. Sullivan, 518 P.2d 759, 761 (Alaska 1974).  In April 1982, Dr. Haynes found that there was a suggestion of L5 nerve root irritation and recommended hospitalization for the employee, In August 1982, Dr. Reinbold saw the employee and concluded he had L5 nerve root irritation.  The employee underwent low back surgery in October 1982 to correct the nerve injury.  The employee ascribes his back injury to his 1978 injury.  Based on these facts, we find that the employee had knowledge of the nature of his disability and its relation to his 1978 work‑related injury no later than October 1982.  However, he did not file a claim for compensation resulting from the surgery and related medical expenses until October 1989 (seven years after knowledge). Accordingly, the employee's claim is barred under the provisions of AS 23.30.105(a).


Next, the employer contends that the employee's claim is barred because it was not filed within two years after the date of the last payment of compensation. At time of the employee's injury, AS 23.30.105(a) provided:


[I]f payment of compensation has been made without an award on account of injury . . . . a claim may be filed within two years after the date of the last payment.


The employer paid the employee TTD benefits from November 30, 1978 to July 17, 1979 and made a final lump sum payment of PPD on July 17, 1984.  However, he did not file a claim for his back injury until October 16, 1989 (five years, three months after last payment).  Accordingly, the employee did not file a claim within two years after the date of the last payment and, therefore, it is barred.


Finally, the employer asserts that the employee's claim is barred under the provisions of AS 23.30.110(c). This statute states:


If the employer controverts a claim on a board‑prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.


The record reflects that on November 19, 1982, the employer controverted "all disability and medical benefits related to claimant's low back problems." On November 22, 1982. the employee filed his Statement of Readiness to Proceed requesting that a hearing be scheduled.  While a hearing was scheduled for March 2, 1983, it was continued by stipulation of the parties on February 17, 1983.  On September 7, 1983, the Workers' Compensation Division advised the employee that because there had been no activity on his case since June 3, 1983, the Statement of Readiness to Proceed was inoperative.  The employee did not request another hearing until November 27, 1990 (seven years, two months after request for a hearing became inoperative).


The question we must resolve is whether AS 23.30.110(c) bars a claim when a timely hearing request is rendered inoperative and two years pass without a subsequent hearing being requested.  We conclude that it does.


Another panel in Adams (Potts) v. Valdez Outfitters, AWCB No 90‑0111 (May 23, 1990), was faced with the same issue and held that a claim is barred in that situation.  The panel stated that it agreed with the board's reasoning in Thornton v. North Star Stevedoring, AWCB No. 87‑0127 (June 9, 1987); aff'd 3AN 87‑6512 (Alaska Super. Ct. April 21, 1988), which concluded the two‑year limit began to run again after the employee withdrew his statement of readiness to proceed.  The panel stated its reasoning as follows:


We think that conclusion promotes a reasonable policy of administrative convenience and achievement of adjudicative repose by limiting the length of all periods during which claims may lie dormant.  Were we to conclude otherwise, we would be drawing a distinction between claims involving equally lengthy periods without progress.  Claims in which initial hearing requests were not filed within two years of controversion would be denied.  Those involving the withdrawal or rendering inoperative of a timely, initial hearing request, even if followed by periods of two years or more without a subsequent hearing request, would not be denied except perhaps under the equitable doctrine of laches.  We cannot discern any reasonable, principled basis for drawing such a distinction as the employee urges us to do here.

(Adams, at 5).


The employee contends the employer waived the AS 23.30.110© defense in various ways.  First, he argues that the defense was not raised in time and, second, the employer paid compensation after it controverted the claim.  We do not find these arguments persuasive because the statute does not provide for any exceptions.  As the panel in Adams noted:


As noted in Thornton and Routh v. Glacier State Telephone, AWCB No. 89‑
0238 (September 7, 1989), AS 23.30.110(c) is an example of what Professor Larson calls a "no‑progress" rule.  Under such a rule a claim may be dismissed solely due to failure to prosecute it or request a hearing within a specified time period. See, generally, 2B A. Larson, The Law of Workmen's Compensation, §78.84, pp. 15 410 et seq. (1986).  In our case the specific time period is two years after controversion and claim denial is both mandatory and effective without any proceedings.  The statute flatly provides "the claim is denied" rather than "shall be" or "may be dismissed by the board."

(Id. at 4‑5).


We agree with the rationale set forth by the panel in Adams and its holding and, accordingly, concluded the employee's claim is denied under AS 23.30.110(c).


ORDER

The employee's claim is denied and dismissed under AS 23.30.105(a) and AS 23.30.110(c).


Dated at Anchorage, Alaska this 17th day of May, 1991.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder 



Russell E. Mulder,



Designated Chairman



 /s/ John H. Creed 



John H. Creed, Member

REM:dt

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained " Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Louise E. Mansion, employee/applicant; v. Eastwind/VECO, employer; and CIGNA/INA/ ALPAC, insurer/defendants; Case No. 8100596; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 17th day of May, 1991.



Dwayne Townes, Clerk
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