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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DARLENE RYDWELL,
)



)



Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 9003980


v.
)



)
AWCB Decision No. 91-0151

ANCHORAGE SCHOOL DISTRICT,
)

(Self-Insured),
)
Filed with AWCB Anchorage



)
May 17, 1991


Employer,
)


  Defendant.
)

                                                             )


We heard this request for a review of the Reemployment Benefits Administrator's (RBA) eligibility decision on March 21, 1991, in Anchorage, Alaska.  At the conclusion of the hearing, we requested briefs, which were submitted by April 4, 1991.  The parties then requested an additional hearing for oral argument which was conducted on April 18, 1991.  The record closed on April 19, 1991, when the full panel was able to meet.  Attorney Joe Kalamarides represented Employee at these proceedings, and attorney Patricia L. Zobel represented Employer.


ISSUE

Should we affirm the RBA's February 21, 1991 decision denying Employee's entitlement to reemployment benefits?


CASE SUMMARY

On March 1, 1990, Employee, who was employed as a building plant operator for Employer since 1979, was shoveling snow at Ocean View Elementary School when she experienced extreme weakness and intense pain in her chest. (Report of Occupational Injury or Illness, March 5, 1990.) Employee was initially treated at the Providence Emergency Room where her condition was diagnosed as costochondritis. (Emergency Room Note, March 1, 1990.) She then went to her regular treating physician, Stanley N. Smith, M.D., for follow‑up care.  Dr. Smith diagnosed "left costochondritis and bicipital tendinitis, secondary to overuse." (Smith Chart Notes, March 7, 1990.) Dr. Smith prescribed rest from her "heavy manual labor" job.


During the week of July 9‑13, 1990, Kathryn Less, OTR/L, of Work Therapy Enterprises evaluated Employee's physical capacities at Dr. Smith's request. She found Employee's physical capacities "severely below normal for a female of her size and age" and recommended a four‑to‑six‑week work‑hardening program. (Work Therapy Enterprises Report, July 23, 1990.)


Employee took part in a work‑hardening program July 16, 1990 through August 10, 1990.  Her condition did not significantly improve over the month of therapy. (work Therapy Enterprises Report, August 21, 1990.)


On August 13, 1990, Dr. Smith met with Employee and Less and determined that Employee would not be able to resume her job with Employer for the coming school year.  He recommended that she continue with a work therapy program so she could improve her physical conditioning and endurance, but he thought she would not be able to return to her usual heavy work and needed training for lighter work. (Smith Chart Notes, August 13, 1990.)


On August 14, 1990, Edward M. Voke, M.D., an orthopaedic surgeon, examined employee.  He diagnosed "[m]inimal degenerative disc disease L5‑S1" and "[s]train left rhomboid muscle," and made the following recommendations:


1. She should return to Liz Dowler in hopes that perhaps she can be placed in the school district for some other type of job, less stressful.


2. It was recommended this lady participate in a work hardening program.


3. From what was noted today, there is no reason why she would not be able to be involved in some type of employment within the school district.

(Voke Report, August 14, 1990.)


On September 10, 1990, Work Therapy Enterprises rated Employee's permanent partial impairment (PPI) at 17% of the whole person.
  Employee then took part in work therapy from September 10 through 21, 1990.  At the conclusion of this period the therapists stated Employee's physical capacities were "sedentary light to light duty on a full time basis." (Work Therapy Enterprises Report, September 25, 1990.) They felt Employee could achieve a "light‑medium duty level" once she had accepted her condition and if she continued her exercise program. (Id.)

On September 17, 1991, Dr. Smith reported that he agreed with Dr.Voke's August 14, 1990, assessment of Employee's condition.  He discussed his understanding that Employer somehow wanted Employee to be released to her job so that they could then terminate her in some sort of retirement.  He stated firmly that Employee could not return to that type of heavy work and refused to release her to it "just so she can be terminated." He further stated that he found Work Therapy Enterprises' 17% impairment rating "somewhat excessive."


With regard to an impairment rating Dr. Smith stated:


Unfortunately the guides of Evaluation of Permanent Impairment, as outlined by the American medical Association third edition, define impairment ratings in very concrete terms of ankylosis and loss of function, whether it be nerve function or muscular function and Darlene does not demonstrate this.  Yes, we can demonstrate on this exam a loss of 10% of supination in the left forearm, 10( of extension in the upper extremity at the shoulder girdle, a loss of 10( internal [sic] in the left upper extremity.  These translate into 0 disability based on function alone.


In regards [sic] to sensory loss, reflex changes, or nerve impairment, she demonstrates no loss here.  In regards [sic] to muscle strength she is able to move these joints against gravity and against resistance but the amount of resistance is variable.


. . . .


Strictly following the impairment ratings, mentioned above, I could not give her a rating of disability more than 5‑10% just based on pain alone with no other deficits being noted.

(Smith Report, September 17, 1990.)


On October 2, 1990, Dr. Smith reported that Employee had a zero impairment rating under the American Medical Association's Guides to the Evaluation of  Permanent Impairment, third edition (AMA Guides) , because she had no loss of function.  He stated Employee could not return to her former employment and set her date of medical stability at August 13, 1990.  On October 13, 1990, Dr. Smith confirmed the Employee's medical stability date at August 13, 1990.


On November 9, 1990, Liz Dowler OTR/L, CRC, of Work Therapy Enterprises reported that the 17% rating of September 10, 1990 had been done after Employee had been on a three‑to‑four week trip on which she had done a lot of driving and camping and had not  done her exercises.  Consequently, she was "tight and sore." Employee was put on a  one‑week program to improve her strength and range of motion.  Following that program her impairment was calculated at 3%.  Dowler noted that Dr. Voke had found a normal range of motion, and at certain times during the exercise program Employee's range of motion had been nearly normal or within normal limits.  Dowler predicted Employee's range of motion would stabilize within normal limits, but stated that her strength was decreased and resulted in a 2% impairment. However, she also predicted that strength would increase.  She concluded: "Apparently, Dr. Smith gave her a 0% rating.  I do not disagree with this, and feel you should use that figure as your final determination."


On November 12, 1990, Employee provided to the RBA a copy of Dr. Smith's medical reports indicating Employee would not be able to return to her job at injury and requested an eligibility evaluation.  On November 27, 1990, Employer opposed a referral for evaluation on the ground Employee had no PPI.  The RBA referred the case for an eligibility evaluation on December 4, 1990.


On December 31, 1990, Dennis J. Johnson, M.Ed., CRC, CIRS, of Crawford & Company completed an eligibility evaluation.  He reported that he had forwarded a description of Employee's job at injury to Dr. Smith, who indicated she could not return to the job. He concluded that Employee would be entitled to reemployment benefits but for the fact she had received a zero impairment rating.  He summarized his findings and recommendations as follows: "In this case, the employee can be considered disabled because she is vocationally impaired but yet not eligible for reemployment benefits because she does not have a permanent impairment rating.  Whether or not there is any latitude for the RBA to consider this when determining eligibility/noneligibility I do not know."


On February 21, 1991, the RBA denied reemployment benefits to Employee on the following basis.  "[Y]ou do not have a permanent impairment as a result of this injury so you are found to be ineligible for reemployment benefits." Employee filed a timely appeal of the RBA's decision.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Standard of Review

AS 23.30.041(d) provides in pertinent part: "The board shall uphold the decisions of the administrator except for abuse of discretion on the administrator's part." There is no definition for the term "abuse of discretion" in the Alaska Workers' Compensation Act.  However, the Alaska Supreme Court has defined the term in other contexts: 1) abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive," Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979 (footnote omitted); and 2) abuse of discretion consists in an agency's failure to properly apply the controlling law, Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962).


The Alaska Administrative Procedure Act at AS 44.62.570 defines "abuse of discretion" for the courts' use in reviewing agency decisions:


Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence.


(c). . . If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by


(1) the weight of the evidence; or


(2) substantial evidence in the light of the whole record.

Our decisions are subject to court review under the abuse of discretion standard of AS 44.62.570, which incorporates the substantial evidence test.  Under the substantial evidence test a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld." Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978) (footnotes omitted).  We have applied the substantial evidence test in reviewing some of the RBA's decisions.  See, for example, Yahara v. Construction & Rigging, Inc., AWCB No. 910039 (February 13, 1991); Light v. Sealaska Corp., AWCB No. 89‑0210 (August 15, 1989).


Whether we apply the court's definitions of abuse of discretion or the substantial evidence test is unlikely to make a difference in the outcome of a case.  See Wyrick v. Earth Movers of Fairbanks, AWCB No. unassigned at 3 (May 1, 1991).  We specifically agree with noted administrative law professor Kenneth Culp Davis, who stated that review under the substantial evidence standard or the abuse of discretion standard "should be the same." 5 K. Davis Administrative Law Treatise 9 29.7 at 363 (1984) (emphasis in original).  We accordingly review for reasonableness of the RBA's determination.

II. Application of AS 23.30.120(a)(l)

In view of the recent Alaska Supreme Court cases in Wien Air Alaska v. Kramer, No. 3673 (Alaska March 15, 1991), and Municipality of Anchorage v. Carter, No. 3675 (Alaska March 15, 1991), we must first determine whether the presumption of compensability at AS 23.30.120(a)(1) applies to a determination of eligibility for reemployment benefits, and if so, when it should be applied.  We first set out the presumption and explain how it is generally applied.


AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment.  This rule applies to the work relationship of the injury, the existence of disability, and the compensability of medical care.  Wien Air Alaska V. Kramer, No. 3673, slip op. at 6, 9 (Alaska March 15, 1991); Municipality of Anchorage v. Carter, No. 3675, slip op. at 7 (Alaska March 15, 1991).  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make the connection." Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work‑relatedness, the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie case the employee must present some evidence 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work-related.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.'" Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.  If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [triers of fact] that the asserted facts are probably true." Saxton v. Harris. 395 P.2d 71, 72 (Alaska 1964).  Finally, there can be no construction in the employee's favor.  Carter, No. 3675, slip op. at 7‑8 (citing to 1988 SLA ch. 79 S l(b)).


In 1988 many sections of the Alaska Workers' Compensation Act were amended.  A general purpose for the amendment was to limit, and hopefully lower, Costs to employers.
  In 1988 AS 23.30.041 was repealed and reenacted.  Some specific purposes for the reenactment were 1) to create a less expensive system with fewer employees participating in it;
 2) to reduce the use of vocational rehabilitation as a litigation tool;
 3) to encourage the use of vocational rehabilitation services for employees "most likely to benefit and who truly desire and need them";
 4) to speed up the vocational rehabilitation process in the expectation of producing more successful outcomes.


To accomplish these purposes the vocational rehabilitation system was fundamentally restructured and other provisions of the Act that impacted on vocational rehabilitation were amended.  Some Of the major changes follow: 1) Mandatory participation was changed to voluntary participation; 2) Employees, not employers, are permitted to select their rehabilitation specialists; 3) Unscheduled permanent partial disability, which generally resulted in lower benefits the more successful a person was in a vocational rehabilitation program, was changed to permanent partial impairment, which results in the same permanent partial impairment benefits whether or not a person succeeds in a vocational rehabilitation program; 4) Employees may be asked to contribute to their own rehabilitation through expenditure of their PPI benefits during the plan; 5) Many relatively brief time lines are specified to move the process forward quickly; and 6) the close relationship between performance in a rehabilitation plan and obtaining other workers' compensation benefits (time loss benefits of any type could be terminated and even forfeited for noncooperation in rehabilitation activities) was changed to a minimal relationship (noncooperation in rehabilitation activities results in the termination of reemployment benefits only).


We further note that at the time of the reenactment of AS 23.30.041, the board had for some time (at least from 1985 through March 14, 1991) consistently interpreted AS 23.30.120(a)(1) to apply only to the question of the relationship of the injury or disability to the employment. See, for example, Keyes v. Reeve Aleutian Airways, Inc., AWCB No. 850312 (November 8, 1985).  See also A. Larson and J. Lewis, The Alaska Workers' Compensation Law: Fact‑Finding, Appellate Review, and the Presumption of Compensability, 2 Alaska L. Rev. 1 (1985).


We conclude that the presumption of compensability at AS 23.30.120(a)(1) does not apply to the question of eligibility for reemployment benefits for several reasons.  First, we believe there was a clear legislative purpose to separate reemployment benefits from the rest of the workers' compensation system to the greatest extent possible in order to enhance the likelihood of successful rehabilitation.


Second, for rehabilitation to move forward quickly and thus increase the chance for success, rehabilitation activities and determinations must take as little time as reasonably possible.  To this end the RBA has established a simple and summary procedure for determining eligibility: when the RBA assigns the case for an eligibility evaluation (a process that may take up to 30, or in extraordinary cases, 60 days), he invites the parties to submit evidence into the file and informs them they will have ten days after receipt of the evaluation to comment upon or submit additional evidence, and then decides the eligibility based on the written record including the evidence and comments submitted by the parties.  We believe that if the presumption of compensability were to be applied to reemployment benefits questions, the RBA would have to apply it in the first instance.  However, applying the presumption in this setting would introduce such procedural complexities, that what is a simple and summary process would be unduly complicated and protracted.  In a word, we believe the application of the presumption here is impractical.


We believe this procedural impracticality is clear when the eligibility subsections are reviewed.  AS 23.30.041(e) and (f) establish the eligibility criteria for reemployment benefits;


(e) An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for


(1) the employee's job at the time of injury; or


(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the United States Department of Labor's "Selected Characteristics of occupation Defined in the Dictionary of Occupational Titles."


(f) An employee is not eligible for reemployment benefits if


(1) the employer offers employment within the employee's predicted post‑ injury physical capacities at a wage equivalent to at least the state minimum wage under AS 23.10.065 or 73 percent of the worker's gross hourly wages at the time of injury, whichever is greater, and the employment prepares the employee to be employable in other jobs that exist in the labor market;


(2) the employee has been previously rehabilitated in a former worker's compensation claim and returned to work in the same or similar occupation in terms of physical demands required of the employee at the time of the previous injury; or


(3) at the time of medical stability no permanent impairment is identified or expected.

Thus, for an employee to be eligible for reemployment benefits 1) a physician must predict permanent physical capacities less than the demands of the job at injury or any job held long enough in the ten years before injury; 2) the employer must not offer a suitable bona fide modified job; 3) the employee must not have been previously rehabilitated under particular circumstances; and 4) permanent impairment must be identified or expected at medical stability.


The statute thus explicitly provides detailed and numerous eligibility criteria.  If the RBA were required to apply the presumption of compensability to each of these eligibility requirements, we believe sorting out the burdens of production and shifting the burdens of production added to application of burdens of proof would overwhelm the process.  It is enough for the RBA to look at all the evidence as a whole and determine each element by a preponderance of the evidence.


Third, to apply AS 23.30.120(a)(1) to the question of eligibility for reemployment benefits, an application contrary to our interpretation at the time §41 was reenacted, could only expand the availability of reemployment benefits.  We conclude that the presumption of compensability does not apply to a determination of eligibility under AS 23.30.041 because there was a clear legislative purpose to at least limit, not expand, the availability of reemployment benefits.


Accordingly, we conclude that there was no need for the RBA to apply the presumption of compensability in this case.

III. The Meaning of "Permanent Impairment" under AS 23.30.041(f)(3)

We set out the eligibility criteria for reemployment benefits and explained the major purposes for the repeal and reenactment of AS 23.30.041 in 1988 in Section II of this decision.


In this case all the physicians who have seen Employee predict that her permanent physical capacity resulting from the work injury will be less than the demands of her job as a building plant operator, a job which she held for more than 10 years before the injury, Employer has not offered Employee suitable modified employment, and Employee has not been previously rehabilitated.  The sole issue to consider is whether Employee had or was expected to have permanent impairment at the time of medical stability.  The meaning of "permanent impairment" in AS 23.30.041(f)(3) is accordingly critical.


We have consistently concluded, and in one case the Superior Court has affirmed our conclusion, that "permanent impairment" in AS 23.30.041(f)(3) must be determined under AS 23.30.190(b). See, for example, Burner v. Enstar Natural Gas Co., AWCB No. 890168 at 6 (July 6, 1989), aff'd, 3AN‑89‑6532 CI (Alaska Super. Ct. February 26, 1991).  AS 23.30.190(a) sets out the benefits to be paid for permanent partial impairment, and subsection (b) explains how permanent impairment is determined:


All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating may not be rounded to the next five percent.  The board shall adopt a supplementary recognized schedule for injuries that cannot be rated by use of the American Medical Association Guides.

Under AS 23.30.190 impairment ratings must be based on the AMA Guides, third edition, unless we determine the AMA Guides do not address the injury.  In that case the American Academy of Orthopedic Surgeons (AAOS) Manual must be used.  Finally, assuming the AMA Guides address the injury, a rating of zero impairment under the AMA Guides is a permanent impairment determination. 8 AAC 45.122.


In the case before us both Dr. Smith and Dr. Voke have rated Employee's PPI at zero under the AMA Guides, and occupational therapist Dowler, who had rated Employee's PPI at 2% or 3% under the AMA Guides, ultimately deferred to the doctors.  There is no indication from any of the raters that the AMA Guides do not address the type of injury Employee suffered.  We accordingly find that Employee would not receive an impairment rating under AS 23.30.190 and 8 AAC 45.122. Thus, if we interpret "permanent impairment" in AS 23.30.041(f)(3) to mean the same thing as permanent impairment" in AS 23.30.190(b), Employee would not be entitled to reemployment benefits.


However, subsection 41(f)(3) does not specifically point to subsection 190(b) as the means for determining "permanent impairment" for reemployment benefits eligibility.  We accordingly conclude that the most important factor for us to consider in determining the meaning of "permanent impairment" in subsection 41(f)(3) is the legislative purpose of the amendment.  As we have noted in Section 11 above, one purpose of the amendment to §41 was to create a less expensive system with fewer participants in it. An additional purpose was to provide vocational rehabilitation services to employees who are not employable without them.
 Though there is a potential tension between these two purposes, it is unimaginable to us that the Legislature intended that an employee who cannot return to employment because of a work injury without reemployment benefits would be denied them.


We recognize that AS 23.30.190 was repealed and reenacted at the same time AS 23.30.041 was.  The reenactment of §190 fundamentally restructured permanent partial benefits.
 The major purpose for the restructuring of §190 was to bring more certainty into the law and thereby reduce litigations.
 Considering this purpose and our experience that most employees with permanent impairments are able to return to their regular work, it is entirely appropriate therefore that AS 23.30.190 be narrowly drawn to limit permanent partial impairment awards.


However, considering the purposes for AS 23.30.041, we conclude it is equally appropriate to interpret "permanent impairment" in AS 23.30.041 as broadly as possible so that employees who need retraining can get it.  We believe this can be accomplished by determining that AS 23.30.190 does not control the determination of "permanent impairment" under AS 23.30.041(f)(3).
  We interpret the requirement that the employee must have a permanent impairment to mean that he must have suffered some objectively measurable physical or mental impairment as the result of the work injury which is expected to be permanent.


In this case, both medical examiners determined Employee was unable to return to work as a building plant operator because of the permanent effects of her work‑related injury.  We find that Dr. Smith found an objectively measurable permanent impairment though it is not ratable under the AMA Guides.


We conclude that in applying our prior interpretation of "permanent impairment,"  the RBA acted reasonably at the time.  However under our reinterpretation of "permanent impairment" today, the RBA's decision is not in accordance with the law.  Therefore, we reverse and remand to the RBA for the purpose of entering a determination that Employee is eligible for reemployment benefits.


ORDER

The Reemployment Benefits Administrator's denial of eligibility for reemployment benefits is reversed and remanded for proceedings in accordance with this decision.


Dated at Anchorage, Alaska this 17th day of May, 1991.



ALASKA WORKERS' COMPENSATION BOARD



/s/ J Hansen 



Jan Hansen,



Designated Chairman



/s/ Richard Whitbeck



Richard L. Whitbeck, Sr., Member



/s/ HM Lawlor



Harriet M. Lawlor, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State Of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Darlene Rydwell, employee/applicant; V. Anchorage School District, employer; Case No.9003980; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 17th day of May, 1991.

Dwayne Townes, Clerk
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    �Work Therapy Enterprises rated Employee's PPI as follows:


ROM	17%	U.E.	10%	whole body


Strength	20%	U.E.	12%	whole body


			22%


	for non dominant		�5%


			17%


(Work Therapy Enterprises Rating, September 10, 1991.) We note that the American Medical Association's Guides to the Evaluation of Permanent Impairment, third edition, provides in pertinent part at page 14:


[W]hen the impairment of an upper extremity has been determined to be between 5% and 50%, the value should be reduced by 5% if the impairment is of the nonpreferred extremity.  If the determined value is 51% to 100%, the value should be reduced by 10% if the impairment is of the nonpreferred extremity. For example, a 60% impairment would become 60% � (60% x 10%) = 54%.


(Emphasis added.) Accordingly, the rating done on September 10, 1991, should have been 22% � (22% x 5%) = 21%.


    �It is the intent of the legislature that AS 23.30 be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of AS 23.30." §l(a), ch. 79, SLA 1988.  We believe it is accurate to state that a review of the voluminous legislative history record of the 1988 amendment leads to a conclusion that the legislature was preoccupied with decreasing workers' compensation costs.





    �See Testimony of Kevin Dougherty, testifying on behalf of the Labor/Management Ad Hoc Committee (also known as the Labor/Management Workers' Compensation Task Force), the group that proposed the 1988 amendment, House Judiciary Committee, April 12, 1988.


    �See Sectional Analysis by the House Judiciary Committee, April 6, 1988, §10.


    �Id. See also Testimony of Kevin Dougherty, House judiciary Committee, April 12, 1988.


    �See Sectional Analysis by the House Judiciary Committee, April 6, 1988, §10.


    �Testimony of Kevin Dougherty, House judiciary Committee, April 12, 1991.  See also Sectional Analysis by the House Judiciary Committee, April 6, 1991, §10.


    �Former AS 23.30.190 provided for two types of permanent partial disability (PPD) benefits: 1) scheduled PPD, benefits paid up to specified maximums for permanent impairment to listed body parts or systems; and 2) unscheduled PPD, benefits paid based on loss of wage�earning capacity for permanent injury to unlisted body  parts or systems.  Under current §190 any permanent impairment that, as a general rule, is ratable under the AMA Guides is payable as a percentage of $135,000.


    �See Testimony of Representative John Sund, House Finance Committee, April 29, 1988; Testimony of Kevin Dougherty, House Judiciary Committee, April 12, 1988; Testimony of John Lewis, National Workers' Compensation Expert and Consultant to the Labor/Management Ad Hoc Committee, House Judiciary Committee, April 14, 1988.


    �We believe that if the legislature had intended that AS 23.30.190 be applied to the determination of permanent impairment under AS 23.30.041(f)(3) it would have said so.  We note that there are at least five references to other Alaska statutes in AS 23.30.041. See AS 23.30.041(a), (d), (f)(1), (j) and (o). We were unable to find any reference in the legislative history connecting §190 to subsection 41(f)(3).  We further noted with interest that in the Labor/Management Ad Hoc Committee's and the House Judiciary Committee's sectional analyses of the 1988 amendment, no mention was made of the lack of permanent impairment as a disqualifier for reemployment benefits, while both mentioned an offer of modified employment and prior disregarded rehabilitation as disqualifiers.


	Furthermore, we believe AS 23.30.190 is limited by its own terms; 1) Subsection (a) provides for benefits for permanent partial impairment, sets out the amount of the benefits, and tells how they are calculated; 2) subsection (b) sets out how that permanent impairment is measured; and 3) subsection (c) limits the rating to impairment resulting from the current work injury.










