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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MICHAEL D. YEAGER,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8825382


v.
)



)
AWCB Decision No. 91-0154

UNIVERSITY OF ALASKA,
)

(Self-Insured),
)
Filed with AWCB Anchorage



)
May 17, 1991


Employer,
)


  Defendant.
)

                                                             )


We heard the employee's claim for temporary total disabilIty (TTD) benefits, permanent partial disability (PPD) benefits, medical costs, interest, attorney’s fees and legal costs on April 19, 1991, in Anchorage, Alaska.  The employee testified by telephone and was represented by attorney Michael J. Jensen.  The employer was represented by attorney Patricia L. Zobel.  The record closed on May 1, 1991, the first regularly scheduled hearing day after the parties submitted final written arguments.


SUMMARY OF THE FACTS

Yeager alleges that he injured his left wrist while working for the employer on December 4, 1988.  He claims to have hit it on a knob on a loader while stacking snow.  On December 16, 1988, he saw George vWichman, M.D., who diagnosed a ganglion cyst and "an old fracture, carpal navicular with cyst formation, malunion and osteoarthrosis in the navicular radial joint." The employee reported that he had noted a bump on his left wrist for approximately six months before the latest incident.  Dr. vWichman aspirated the cyst.  He noted "there is also a strong possibility that the cyst is communicating with the arthritic radial navicular joint. (Dr. vWichman report dated 12/20/88).  Yeager was returned to work without restriction.


On May 22, 1989, the employee returned to Dr. vWichman reporting that the ganglion cyst had recurred in the left wrist.  The doctor noted that he had a definite arthrosis involving the navicular radial joint and the production of the fluid could be responsible for the formation of the cyst.  The doctor also indicated that the only procedure that could take care of the arthritic process would be a fusion.  Dr. vWichman also diagnosed arthritic changes in the MP joint of the right hand, stating that the MP joints were quite swollen on the right side. (Dr. vWichman report dated 5/22/89).


In an interview with Laura Jackson, the employer's claim adjuster, Yeager stated that his wrist started bothering him "years ago when he slipped a couple of times and banged it." He stated that before he hit it on the knob in 1988, it would get sore if he did something heavy. (Jackson interview dated August 29, 1989).


In a letter dated September 14, 1989, Dr. vWichman responded to a letter from Laura Jackson stating: "Mr.  Yeager's wrist condition does not stem from his employment with the University.  It was pre‑existent." He also stated that as of that time Yeager's condition was stationary and he had no impairment involving his wrist as a result of a strain he received on the job that aggravated his pre-existent condition.  He assumed that the strain had healed.


At his deposition which was taken on November 27, 1990, Dr. vWichman testified that the employee suffers from a broken navicular bone in his left wrist which has never fused and that due to his non‑fusion he has developed arthritis and a ganglion cyst which is possibly secondary to the arthritic condition. (Dr. vWichman dep. at 6‑7).  The doctor stated that the fracture was an old one and such a fracture of the navicular bone takes years to develop into osteoarthritis. (Id. at 4).  Dr. vWichman confirmed what he had previously written to Jackson in that the cyst pre‑existed any kind of injury Yeager suffered on December 6, 1988. (Id. at 5).  The doctor explained that the strain that was superimposed on the pre-existing injury and pre‑existing osteoarthritis had resolved resulting in a zero impairment involving the wrist as a result of the strain. (Id. at 8).  Dr. vWichman testified that all of his opinions were to a reasonable medical certainty. (Id. at 7‑8).  The doctor stated further:


Q. If I am understanding, then, what you are saying here, that he had a temporary aggravation that was superimposed on a pre-existing condition, is that correct?


A. Yes, ma'am.


Q. And that temporary aggravation has now resolved and the condition that he suffers from today is pre‑existent and unrelated to any injury that he had at the University?


A. Yes, ma'am.


Q. And that opinion is to a reasonable medical certainty?


A. Yes, ma'am.

(Id. at 8‑9).


Q. As to the wrist injury, at least as of the September 14, 1989 letter [to Jackson] am I correct in believing that his injury was medically stable and stationary?


A. I would think so.


Q. Ok, would you ‑‑ would it be fair to say that by that date any strain that he suffered in December of 1988 would have been resolved?


A. Yes, ma'am.

(Id. at 9‑10).


Q. Your letter of September 14, which you stated a moment ago is complete and correct, gays that there is no impairment involving the wrist as a result of the strain that he received.  Is it fair to say that any rating that he would have received for the strain was then resolved and a zero impairment rating is correct for that injury?


A. This is the way you view this, and basically this is correct if you assume that this is a soft tissue injury.  That means that you had pulled your ankle skiing and you get well depending on the severity of the pull and there is no impairment.


Q. So any impairment that he may have at this time is as a result of the pre‑existing condition?


A. That's right.

(Id. at 10‑11).


On January 3, 1990, the employee saw Dennis R. Kloberdanz, in Farmington, New Mexico.  The doctor's report states: "This is a 50‑year‑old patient who came in wanting an evaluation to his left wrist and knee.  He was using this for supplementary benefits on his group insurance." (Dr.  Kloberdanz report: dated 1/17/90).


The employee saw Dr. Kloberdanz again on October 26, 1990, and the doctor noted "this patient showed up today only to have an insurance form physical filled out."


At his deposition taken on February 1, 1991, Dr. Kloberdanz agreed with Dr. vWichman's opinion that the degenerative changes that he saw were not caused by the December 1988 incident and he felt, as did Dr. vWichman, that there was a strain or sprain superimposed on the pre‑existing degenerative changes. (Dr.  Kloberdanz dep. at 26‑28).  He also agreed with Dr. vWichman that major symptoms from a strain would usually be gone within three to six months.  The doctor stated that he was unable to state what percentage of any impairment rating is present which would be related to the pre‑existing condition and what is related to any kind of sprain or strain because he had no opinion as to whether the strain or sprain had resolved. (Id. at 28‑29).  When asked if he believed if the December 1988 incident was a substantial factor for Yeager's current condition, Dr. Kloberdanz testified:


I think it's difficult to make a real opinion on that not having seen him prior to that for any wrist problem.  By his history, however, it did not appear as though he had any significant problems before that, so I guess one would have to assume it was related to that.

(Id. at 24).


At his deposition taken on September 24, 1990, the employee testified that there were two times he had had a sore wrist before the December 1988 incident. In one instance, he hit his wrist with chisel and in another he put a pump down on top of it and twisted it. (Yeager dep. at 18).  He also stated Drs. vWichman, Frost and Kloberdanz told him he had arthritis in his right hand in the fingers. (Id. at 24‑25).


At the hearing, Yeager denied any kind of pre‑existing problems with his left wrist or that he ever had had any other problems with that wrist.  He also denied ever having any problems with his right hand.


John Motzinger testified at the hearing on the employee's behalf. He stated that he had worked with Yeager for many years and knew that he had left wrist problems.  He said that when the employee was having difficulty he could use his right hand only, Motzinger also testified that Yeager had shown him a bump on his left wrist which Yeager said bothered him.  Motzinger stated that when the employee was having wrist problems he would give him assistance.  Finally, he acknowledged that he stopped working for the University of Alaska in August 1988.


Also testifying for the employee at the hearing was Bruno Rebmann.  He stated that he began working for the University of Alaska in February 1982 and for the first six years he worked with Yeager he did not have any problems with his wrist.  Rebmann reported that after six years, however, he occasionally assisted the employee with his work because the employee was having problems with his wrist.  It was his remembrance that Yeager began having problems with his wrist about three years ago in the spring.


FINDINGS OF PACT AND CONCLUSIONS OF LAW

The Alaska Supreme Court has repeatedly held that "injury" under the Alaska Workers' Compensation Act includes aggravations or accelerations of pre-existing conditions. See, e.g., Burgess  Construction v. Smallwood, 623 P.2d 312, 316 (Alaska 1981)  (Smallwood II) Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966). Liability is imposed on the employer "whenever employment is established as a causal factor in the disability." Smallwood II, 623 P.2d 317 (quoting Ketchikan Gateway Borough v. Saling, 604 P.2d 590, 597‑98 (Alaska 1979). A causal factor is a legal cause if "'it is a substantial factor in bringing about the harm' or disability at issue." Id. 


An aggravation or acceleration is a substantial factor in the disability if it is shown (1) that "but for" the employment the disability would not have occurred and (2) the employment was so important in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it.  State v. Abbott, 498 P.2d 712, 727 (Alaska 1972); Fairbanks North Star Borough v. Rogers and Babler, 747 P.2d. 528 (Alaska 1987).


AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


The evidence necessary to raise the presumption of compensability varies depending on the type of claim "[I]n claims' based on highly technical medical consideration, medical evidence is often necessary in order to make that connection." Smallwood II, 623 P.2d at 316. In less complex cases, lay evidence may be sufficiently probative to establish causation.  Veco, Inc. v. Wolfer, 693 P2d 865, 871.


Once the presumption attaches, the employer must come forward with substantial evidence that the disability is not work‑related.  Smallwood II, 623 P.2d at 316.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion. Kessich v. Alyeska Pipeline Services Company, 617 P.2d 7551 757 (Alaska 1980).  There are two methods of overcoming the presumption of compensability: (1) presenting affirmative evidence showing that the disability is not work‑related or (2) eliminating all reasonable possibilities that the disability is work‑related. Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tend to rebut the presumption should be examined by itself." Id. at 869.  If the employer produces substantial evidence that the disability is not work‑related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true." Saxton v. Harrie, 395 P.2d 71, 72 (Alaska 1964).


Based on this discussion, our first point of inquiry is whether the presumption of compensability has attached, that is, whether a preliminary link has been established between the employee's disability, if any, and employment with the University of Alaska.  We must first decide if the December 1988 incident  aggravated, accelerated, or combined with the employee's pre‑existing left wrist problem.


We find that the evidence shows that the December 1988 incident aggravated Yeager's pre-existing condition.  The record shows that on December 16, 1988, the employee saw Dr. vWichman, who diagnosed a ganglion cyst, an old fracture, carpel navicular with cyst formation, malunion and osteoarthrosis in the navicular radial joint.  Dr. vWichman has stated at various time that he suffered a aggravation of a preexisting condition because of the December 1988 incident.  Dr. Kloberdanz agreed.


The second question which must be asked with respect to the preliminary link is whether the 1988 aggravation was a "legal cause" of the employee's future disability, or in other words, a substantial factor in bringing about the eventual harm.


In reviewing the two‑part test, as outlined above, to determine if the 1988 incident was a substantial factor, we must first decide if, "but for" the employment the present disability would not have occurred.  We find that this element of the test has not been met.  This claim is based on highly technical medical considerations arid, therefore, we must rely on medical and not lay evidence.


Dr. vWichman, Yeager's treating physician, has been asked by numerous people, numerous times, whether his present disability is result of the 1988 incident arid he has consistently and unequivocally said "no".  In his response letter of September 14, 1989, to Laura Jackson, the doctor stated: "Mr.  Yeager's wrist condition does not stern from his employment with the University.  It was pre‑existent." He also stated in that letter, that the employee only suffered a strain which he assumed had healed by that time.  The doctor also noted that the employee's condition was stationary and he had no impairment involving his wrist as a result of the strain.  At his deposition, Dr. vWichman testified, more than once, that the cyst pre‑existed any kind of injury the employee suffered in December 1988.  He explained that the strain was superimposed on the pre‑existing fracture and osteoarthritis and it had resolved to the point that was a zero impairment of the wrist.  He concluded that his opinions were to a reasonable medical certainty.


Dr. Kloberdanz was less certain than Dr. vWichman about whether the 1988 incident was a cause of the employee's disability.  He did state at one point that he assumed that the 1988 incident was a substantial factor for Yeager's present condition.  However, that opinion was based, he said, on the history given to him by the employee that he had had no significant problems with his wrist before 1988.  The record contains numerous references to the fact that Yeager had significant problems with his wrist before 1988.  When the employee saw Dr. vWichman on December 20, 1988, shortly after the accident, he reported that he noticed a bump on his left wrist for approximately six months before.  When the employee was interviewed by Jackson on August 29, 1989, he mentioned that his wrist started bothering him "years ago when he slipped a couple of times and banged it." At his deposition taken on September 24, 1990, Yeager stated that he had a sore wrist twice before the 1988 incident when he hit it with a chisel and when a pump was put on it. Motzinger testified that he had worked for years with the employee and knew of the wrist problem, and because of it, he helped him do some of his work from time to time.  Motzinger could not have known of the December 1988 incident and any resulting disability because he stopped working with the employee when he retired from the University in August 1988.  Likewise, the testimony of Rebmann does not aid the employee because, to the best of his recollection, he believed that the employee was having wrist problems in the spring of 1988, and not in December 1988.  Notwithstanding these facts, the employee stated at the hearing that he had had no pre‑existing problems with his wrist, and, therefore we seriously question his credibility and the history he gave to Dr. Kloberdanz.  Based on this discussion, we do not rely on Dr. Kloberdanz's assumption that the 1988 incident was a substantial factor in bringing about the employee's present disability.


Based on these facts, we conclude that it has not been proven that "but for" the December 1988 event which aggravated the employee's wrist condition, his present wrist condition would not have occurred.


For these same reasons, we conclude that the December 1988 employment was not so important in bringing about Yeager's present medical problems that a reasonable person would regard it as a cause and attach responsibility to it.


Accordingly, we conclude that a "preliminary link" has not been established between the employee's disability and his employment in December 1988, and, as such, the presumption of compensability does not attach to his claim.


Further, if it could be found that the preliminary link has been established and the presumption of compensability attached to the employee's claim, we nevertheless conclude, that the employer has come forward with substantial evidence that the employee's present condition is not related to his employment in December 1988.  The employer has done this through the records and testimony of Dr. vWichman which eliminated all reasonable possibilities that the employee's disability was related to his employment in December 1988.  We also find that the employee has not proven all elements of his claim by a preponderance of the evidence.


Accordingly, we deny Yeager’s claim.


ORDER
1. The employee's claim for temporary total disability benefits is denied and dismissed.

2.  The employee's claim for permanent partial disability benefits is denied and dismissed.

3. The employee's claim for medical costs is denied and dismissed.

4. The employee's claim for interest is denied and dismissed.

5. The employee's claim for attorney's fees is denied and dismissed.

6. The employee's claim for legal costs is denied and dismissed.


Dated at Anchorage, Alaska, this 17th day of May, 1991.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder



Russell  E. Mulder,



Designated Chairman



 /s/ John H. Creed



John H. Creed, Member

MRT/fm

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if riot paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Michael D. Yeager, employee/applicant; V. University of Alaska, (self‑insured), employer/defendants; Case No. 8825382; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 17th day of May, 1991.



Clerk
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