
[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

EARL WELLBORN,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8922695


v.
)



)
AWCB Decision No. 91-0159

VECO, INC.,

)



)
Filed with AWCB Anchorage


Employer,
)
May 23, 1991



)


and
)



)

ALASKA NATIONAL INSURANCE, CO.,
)



)


Insurer,
)


  Defendants.
)

                                                             )


This dispute was submitted for determination based on the written record.  Employee is represented by attorney William Soule.  Employer is represented by attorney Karen Russell.  We closed the record on March 20, 1991 when we next met after the deadline passed for submission of written arguments.


ISSUE

Is Employee's attendance at a pain clinic reasonable and necessary under AS 23.30.095?


CASE SUMMARY

Employee injured his low back at work on October 30, 1989.  Since then, he has been treated and examined by several physicians. He contends, and the medical reports affirm, that his pain has persisted despite physical therapy, chiropractic and other treatment.


He now desires to attend a pain clinic, but Employer has balked at paying this medical cost.  Employer argues a pain clinic is neither necessary nor helpful.  Employer asserts that at most, Employee should attend a work‑hardening program recommended by one physician.


Employee currently resides in Oregon.  He has been examined for the most part by physicians in that state.


Employee was examined and treated by Craig S. Dawson, D.C., and then Arlen Smith, D.C., during 1989 and 1990.  Dr. Smith eventually concluded Employee would benefit from a pain clinic. (Smith February 20, 1990 written response to Betty Stanley, R.N., and Smith April 23, 1990 report).


At Employer's request, Employee was examined by Herbert Spady, M.D., on March 28, 1990.  Dr. Spady summarized his examination of Employee:


The present examination reveals subjective findings of tenderness and limitation of low back motion supported by objective physical findings of reversal of recovery rhythm and paravertebral muscle spasm.  Although the examinee identifies decreased sensation on the lateral thighs, there are no other confirming neurological findings indicating nerve root pressure, and there is not [sic] evidence on the MRI of nerve root pressure, He indicates that he is currently receiving manipulative treatment and that he perceives no improvement with this treatment.

(Spady March 28, 1990 report at 13).


Based on these findings and Employee's history, Dr. Spady diagnosed: 1) pre-existing degenerative disc disease, lumbar spine; and 2) superimposed low back sprain with persistent pain.  He added the accident was "compatible with the clinical course and symptoms and a causal relationship." (Id.).


Dr. Spady concluded Employee was not capable of returning to his previous employment, and the prognosis for improvement in his functional capacity was poor.  He also asserted a pain clinic would not be helpful.  Regarding future treatment, he felt additional treatment would not be effective in relieving symptoms or reducing Employee's impairment.  Regarding past treatment, Dr. Spady asserted:


[T]here is no statistically valid, scientific evidence that manipulative treatment of the spine is effective in this condition.  Hence, manipulative treatment can not he considered reasonable and appropriate treatment.  Any evidence  or effectiveness is anecdotal. It may, in fact, actually prolong symptoms, and repetitive treatment commonly induces chronic pain behavior.

(Id.).


On June 6, 1990 Employee was examined by David Shaw, M.D., at the request of Ritchie Gooch, M.D., who had also treated Employee a few times in early 1990.  Dr. Shaw noted Employee "has gone through an extensive attempt at rehabilitation including the use of a TENS unit, physical therapy and I think a work hardening program." (Shaw June 6, 1990 "medical record" at 1).


Dr. Shaw reported Employee's symptoms were "continuous pain in the low back, across the lumbosacral junction with radiation into the sides and down the back of both lower extremities."

(Id.). Employee also reported severe, sharp pains in the upper back, and he got no relief by lying down.


Dr. Shaw asserted that "the ideal way to approach this gentlemen's problem would be through a pain center setting.  In talking to him, I got the impression that there is a certain amount of frustration that he is experiencing and he may honestly be waiting to get rid of the pain and get back to work." (Id. at 2).


Dr. Shaw stated he did not have Employee's previous records at that time. However, Employee's attorney sent the records subsequently, and after reviewing them, Dr. Shaw still "strongly" recommended treatment at a pain clinic. (Shaw July 27, 1990 letter to William Soule).


Employee returned to Dr. Gooch for another examination on July 18, 1990.  Dr. Gooch diagnosed chronic back pain syndrome and referred Employee to a pain center. (Gooch July 18, 1990 chart notes).


Two other physicians examined Employee and gave opinions on the necessity for a pain clinic.  These physicians are John Chester, M.D., an orthopedic surgeon, who examined Employee at the request of the Division of Workers' Compensation for an independent medical examination (IME) pursuant to AS 23.30.095(k); and Aron Wolf, M.D., an Anchorage psychiatrist.


Dr. Chester examined Employee on September 4, 1990.  His diagnostic impression included; 1) chronic low back and lower extremity pain and dysfunction dating from strain injury on August 30, 1989; 2) pre-existing degenerative disc; 3) general deconditioning with excessive muscular tonus resulting in limited spinal movement; and 4) high psychosocial contribution to persisting impairment. (Chester September 4, 1990 report at 5).


Regarding treatment, Dr. Chester recommended an intense but well guided program of physical rehabilitation; specifically, the doctor recommended his own clinic's work‑hardening program.  When asked to comment on the varying medical opinions in this case, Dr. Chester asserted that the sources of Employee's problems "lie in the realm of the psychoemotional consequences of his injury and the relationship to his state and station in life." (Id. at 7).  When asked about the reasonableness of a pain clinic, Dr. Chester opined that "the better choice for this man would be the general but rather intensive reconditioning that is offered by the Work Hardening Program." He went on to point out the pain clinic would take several weeks longer, and the work hardening was simply "more appropriate."


Finally, Dr. Wolf evaluated Employee an January 11, 1991.  He diagnosed chronic pain syndrome and resulting depression.  The doctor agreed with the other physicians that Employee should attend either a comprehensive pain clinic or a "work‑hardening program that has similar components." (Wolf January 11, 1991 letter at 2).  However, he later indicated that the care should be in the form of "a comprehensive pain management programs" (Id.).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(a) requires employers to pay for the treatment necessitated by the nature of injury or the process of recovery up to two years after the injury date.  After the two years we may authorize treatment necessary for the process of recovery.  The "'process of recovery' language in AS 23.30.095(a) does not preclude an award for purely palliative care where the evidence establishes that such care promotes the employee's recovery from individual attacks caused by a chronic condition." Municipality of Anchorage v. Carter, No. 3675, slip op. at 9‑10 (Alaska March 15, 1991).


We have also concluded that treatment must be reasonable and necessary to he payable under subsection 95(a).  See Weinberger v. Matanuska‑Susitna School District, AWCB No. 81‑0201 (July 15, 1981), aff'd 3AN‑81‑5623 (Alaska Super. Ct. June 30, 1982), aff'd Ireland Chiropractic Clinic v. Matanuska‑Susitna School District, memorandum opinion and judgment, Op.  No. 7033 (Alaska June 1, 1983).  "(A)n injured employee may raise the presumption that a claim for continuing treatment or care comes within the provisions of AS 23.30.095(a), and . . . in the absence of substantial evidence to the contrary this presumption will satisfy the employee's burden of proof as to whether continued treatment or care is medically indicated. Municipality of Anchorage v. Carter, No. 3675, slip op. at 7 (Alaska March 15, 1991).


In our determination, we must also apply the statutory presumption in AS 23.30.120.


AS 23.30.120(a) provides in pertinent part: "in a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment.  This rule applies to the work relationship of the injury, the existence of disability, and the compensability of medical care.  Wien Air Alaska v. Kramer, No. 3673, slip op. at 6, 9 (Alaska Match 15, 1991) ; Municipality of Anchorage v. Carter, No. 3675, slip op. at 7 (Alaska March 15, 1991) . "[I]n claims 'based on highly technical medical considerations, medical evidence is often necessary in order to make the connection." Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case; the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). once the employee makes a prima facie case of compensability, the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.


To overcome the presumption of compensability, the employer must present substantial evidence the medical care was not reasonable and necessary.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was riot work‑related or 2) eliminating all reasonable possibilities the injury was work‑related.  Applied to a medical care question, we believe the presumption can be overcome by: 1) producing affirmative evidence the medical care is not reasonable and necessary or 2) eliminating all reasonable possibilities the care is reasonable and necessary.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at: 869. if the employer produces substantial evidence that the medical care is not reasonable and necessary, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [triers of fact) that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  Finally, there can be no construction in the Employee's favor.  Carter, No. 3675, slip op. at 7‑8 (citying to 1988 SLA ch. 79 S l(b)).


We must first determine whether Employee has established a preliminary link in this matter.  We conclude he has done so.  We find the evidence establishing the link in the reports of Dr. Smith, Dr. Shaw, Dr. Gooch, and Dr. Wolf.  These physicians all recommend Employee attend a pain clinic.  We find that in recommending the pain clinic, these physicians believe the pain clinic is a reasonable and necessary treatment.


Moreover, we note all the physicians' reports (including Dr. Spady's and Dr. Chester's) describe Employee's pain complaints as persistent, and most of the reports diagnose chronic pain syndrome.  In our experience, this diagnosis is often the catalyst for a physician's endorsement of a pain clinic for an injured worker.  Based on this diagnosis, the apparent failure of several other forms of treatment and the above doctors' recommendations, we find that Employee has raised the statutory presumption.


We must next: determine whether Employer has overcome the presumption with substantial evidence.  We conclude Employer has overcome the presumption with the opinion of Dr. Spady who flatly asserted Employee does not need a pain clinic.  Dr. Spady wrote a comprehensive report although his opinion is somewhat impaired by his failure to explain why a pain clinic is unnecessary.  We surmise that he finds such treatment unnecessary because he believes there is no treatment which will be effective to improve Employee's condition.  In any case, we find his opinion constitutes substantial evidence to overcome the presumption.  Therefore, the presumption drops out, and Employee must prove by a preponderance of the evidence that his attendance at a pain clinic is reasonable and necessary under AS 23.30.095.


After weighing all the medical evidence, we conclude Employee has Proven by a preponderance of the evidence that attendance at a pain clinic is both reasonable and necessary for the process of his recovery under AS 23.30.095. Most physicians in the record suggest a pain clinic could improve Employee's condition and possibly get him back to some form of work.  Dr. Spady is the lone exception.


Even Dr. Chester believes Employee has a chance to improve in either a work‑hardening program or a pain clinic program.  Moreover, we interpret Dr. Chester's opinion to indicate he also does not rule out the need or reasonableness of attendance at a pain clinic.  He merely contends his work hardening program is the "more appropriate" of the two possibilities.


Accordingly, we conclude Employee's request to attend a pain clinic is compensable under AS 23.30.095. We base our conclusion on Employee's persistent, sometimes severe pain and symptoms (as reported in the medical records), his failure to respond to other treatment, and the opinions of all physicians but Dr. Spady, that a pain clinic is reasonable and necessary to improve his condition.  Therefore, his request is granted.


ORDER

Employee's request for payment of the cost to attend a pain clinic is approved under AS 23.30.095.


Dated at Anchorage, Alaska, this 23rd day of May, 1991.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ MR Torgerson 



Mark R. Torgerson,



Designated Chairman



 /s/ HM Lawlor 



Harriet M. Lawlor, Member



 /s/ RL Whitbeck Sr. 



Richard L. Whitbeck, Member

MRT/fm

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may he appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Earl Wellborn, employee/applicant; v. Veco, Inc., employer; and Alaska National Insurance Co., insurer/defendants, Case No. 8922695; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 23rd day of May, 1991.
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